ACYA SUBMISSION TO DEPARTMENT OF LABOUR
IN RESPECT OF AN APPROVED CODE OF PRACTICE FOR
 YOUTH IN THE ENTERTAINMENT INDUSTRY
OVERVIEW
Action for Children and Youth Aotearoa Incorporated (ACYA):
a) is pleased that contractors are covered by the Health and Safety in Employment Regulations  from 1st April 2009
b) notes the intention to protect children in the entertainment industry 
c) notes the proposed use of clauses  25-29 of the Code of Practice for the engagement of cast in the New Zealand screen production industry (known as the “Pink Book”)
d) finds that there is almost a cavalier attitude towards the protection of children in that the purpose of the proposed code is unclear, the text provided poor, an apparent lack of pre public consultation, and no clear reference to the implications of the Convention on the rights of the Child (UNCROC).

 Background to ACYA
ACYA is a coalition of non-governmental organizations, families and individuals whose purpose is to promote the well-being of children and young people in Aotearoa New Zealand through:
a) Education and advocacy on the rights of children and young people
b) Encouraging the government to act on the recommendations of the United Nations Committee on the Rights of the Child
c) Promoting opportunities for the voice and participation of children and young people.
In recent months ACYA has made submissions in respect United Nations Human Rights Treaties as follows:
a) to Government in respect of draft  3rd & 4th Periodic Report to the Committee for  the Rights of the Child, the Universal Periodic Review (UPR), and the 5th Periodic Report to the Committee for Civil and Political Rights
b) to United Nations Council/committees in respect of UPR, and the Committee Against Torture.

This submission has been prepared by the ACYA Committee and the views expressed in it may not represent the views of each ACYA member.
Unless otherwise stated paragraphs quoted are those in the consultation document.

CONVENTION ON THE RIGHTS OF THE CHILD
In preparing any document affecting the wellbeing and protection of children the Government Departments are obliged to take into account the provisions of UNCROC.  In this context we draw your attention to the four General Principles:
1. Non discrimination (Article 2)
2. Best interests of the child (Article 3)
3. The right to life, survival and development (Article 6)
4. Respect for the views of the child (Article 12)
Children are defined as those under 18 years of age (Article 1)

REGULATION 58F OF HEALTH ANDSAFETY IN EMPLOYMENT REGULATIONS 2008
Although not clearly referenced in the information provided, this submission opportunity is related to NIGHT WORK and identifies the limitation for children not to work between 10pm and 6am unless there is an approved code of practice.

The text of the proposed code seeks to address this, but then addresses other situations in the entertainment industry including those for  children below school age.
SCOPE OF ACTIVITIES
Our perception of the work covered by the Entertainment Industry includes:
a)  live theatre
b) work in front of cameras  for film, TV, advertisements, DVD production, modeling, still photography
c) work in exhibitions, shopping mall promotions and other related public functions.

The drafting of the Code is directed at the film industry and is therefore too limited

PRIOR CONSULTATION
The Department through its UNCROC Work Programme 2004-8 identified over two years ago that contractors needed to be covered by HSE regulations. It has had plenty of time for wide consultation. We have been made aware that a consultation took place commencing November 2008 with NZ Actor’s Equity. We know no consultation has taken place with the Commissioner for Children. We doubt if consultation has taken place with Ministry of Health or Ministry of Youth Development (MYD) and we would be surprised if legal advice has been taken.

TITLE OF CODE
The code uses the term ”youth”. We believe this to be misleading as the text makes it clear that babies are to be protected.  MYD cover the age bracket 12-24 years in respect of their work for youth. The regulations use the term “Young persons” in Regulation 58B

PURPOSE OF THE CODE
The explanatory note for the reason for the code states that it is to protect young people, mentions high hazard workplaces, work that might cause injury and the need to comply with the Education Act in respect of work between 10pm and 6am. It then goes on to specifically address working at night. In an exchange of emails with the Department we were advised that the code was directly related to the issue of working after 10pm and before 6am.
The code, by using the “Pink Book” is therefore limited to Screen Production, and night work.

We see the need for all Regulations and any supporting Approved Code to be applicable to any child working in the targeted areas.

CODE OR REGULATION
We note that the Act has provision in clause 20 for Approved Codes of Practice. The entertainment industry has had a voluntary code, which is the basis for this proposed text, for a number of years. The Department has therefore adopted the strategy to use the voluntary code and  by making it an “approved code “ it meets the obligations under Reg 58F in respect of night work ( for education protection).

No argument has been put forward to explain why the protection of children is better protected by having a code rather than a Regulation, The terminology in the proposed code is full of vague requirements rather than setting down a minimum standard of compulsory compliance.
Our research offers the NSW Office for Children “Child employment requirements in NSW as a worthwhile resource. However our preference is Queensland Childs Employment Regulation 2006 updated as at 1st September 2008
We have a concern for the looseness of terminology. “younger children” (undefined-25.7), “children should never be left (  we prefer “are not” to be left- para  25.11)

UNCROC & INTERNATIONAL LABOUR CONVENTIONS 138 & 182
There is no minimum age for work in New Zealand, and the Reservation to UNCROC on this issue remains in place. Discussion has been on going with the International Labour Office (ILO) in respect of the possible signing up of ILO 138, but the Minister of Labour has not given any indication that work will proceed.

 New Zealand has signed ILO 182 Worst form of Child Labour and the latest report is for the period 1st June 2005 to 31 March 2007.  The questions of exploitation and pornography need to addressed.

There is no minimum wage for children under 16 years and we note here clause 25.4

The ILO working paper by Katherine Sand entitled “child performers working in the entertainment industry around the world” 2003 is a useful resource paper.

ITUC IN June 2009 issued a review of Trade Practice for New Zealand. Chapter 111addresses child labour including reference to contract work. Recommendation 5 addresses the issues covered by this proposed code.
TEXT REVIEW OF PROPOSED APPROVED CODE
While we have reviewed the provided text, this does not over-ride our concern that wider consultation needs to take place and reference made to the indicated Queensland, NSW and ILO texts.
We have a concern at the many errors in the text which suggest lack of interest in the wellbeing of children. 
25.1
Typing errors 
25.2
Uses the term “cast member” and this may be too restrictive for other situations covered.
Noted the use of the term “age and maturity” without any indication of who decides what is appropriate.  Add, at the end of the current text the words, ” as agreed with the chaperone”
25.3
Again the use of a vague term” extended hours” which is meaningless
25.4
Noted the introduction of a lesser rate for child workers but no minimum protection against exploitation.
25.5
Use of the term “Production company” which is too restrictive.
The latter part of the sentence “shall the restrictions as stated below in 25.6” is impossible to comprehend
25.6
Serious error in heading second column: Replace “minimum” by “maximum”
The first block “Up to 8 years old” includes babies and that is too long at 6 hours.
The block 12-16 years is excessive at “10 hours plus travel time” because its too long for young people and leaves travel time open ended.
Quoting over 16 years period seems odd if the earlier definition is up to 16 years.
25.7
Terminology too slack for age block covering1 week to 16 years
25.8
Not clear of the use of the term “exclusive” of travel in line two as being in favour of the child
25.9
Why in this clause is the definition of babies restricted to those under 12 weeks? Breastfeeding for instance is recommended to 24 weeks. After 12 weeks does the need for sub clauses a-f suddenly disappear?
25.10 
Text error. The words “are not “ need to be inserted between the words “children” and “exposed” in line one.
Note the term “filming” and this is too restrictive and should be applicable in all circumstances. We would prefer a general “best interests” clause at the beginning of the code.
25.11 (amended)
This clause would be improved by opening up with a  general statement: “When young persons are under employment /contract the following general rules will apply” and delete (a)
add after (g) : (h) where necessary, facilities for study to continue education.

26 Chaperones and House Mother/House Parents
26.1
Remove reference to “film industry”. Replace the word “clean” before driving license with “valid”
26.2
Change a)  to read “approved code of practice for young persons in Entertainment industry”
b) add “ and regulations concerning the safety of employment of children”
c) Are there ”standard conditions for child actors”?
add d) appropriate legislation for crimes of child pornography
add e) “Convention on the Rights of the Child”.
26.3
add e) “to ensure every child in their care is supervised at all times”.
add f) “to raise with the appropriate responsible person when child wellbeing is being affected and have the right of veto of any action after due negotiation has failed, without right of dismissal”.
add g) “the obligation to inform parents/caregivers of any accident, illness or hospital visits of a child in their care as soon as possible”.
26.4
In respect of (f) add “ In such circumstances, the appropriate responsible person shall ensure the supervision and wellbeing of all children until a replacement is found”
In respect of (g) this text is not consistent with 25.11 (d)
add (i) “the chaperone/house mother will inform the parent as soon as possible in the event of injury, illness or need for a hospital visit of any child in their care.”
26.5
The term “Production company” needs to be changed to a more embracive term

27 Tutoring
27.1
Why reference to “2005” in line two?
27.2
The terms “short term” and “long term” need to be defined.

Under clause 27 a note is to be included that sates where a child is over the age of 16 and attends school tutoring is to be made available.


28 Night shooting or work
Amend the text to read: “it is illegal under the Education Act for children to work after 10pm and before 6 am during school terms. This code permits such working conditions to the minimum extent possible, with due concern for the age and wellbeing of the child and ensuring that appropriate sleeping time off  is enforced.

29 Health and Safety
This clause should come at the beginning of the code

29.3
Amend this paragraph to read “Where parents/caregivers are not available all the time to supervise their children Chaperones and/or House mothers/house parents are to be engaged at the cost of the Principle”.
Lack of recognition of the rights of child participation
There is no recognition in the proposed code for the child to participate in decisions affecting their work or the conditions for their wellbeing in breach of article 12 of UNCROC.
Times permitted for a work day, rest periods and work periods per day.
There is inadequate attention to detail for the age ranges concerned and proposed clauses 25.6 and 25.7 need a thorough review.

Other considerations
Our attention has been drawn to a number of issues not already addressed:
a) nudity and sexually provocative actions and clothing, violence and other matters in breach of 
wellbeing and protection of the reputation of the child
b) provision of food and drink for the child and caregivers
c) provision of suitable outdoor clothing for the child
d) identification of medical, dietary and religious issues for the child
e) provision of privacy in dressing or undressing for the child
d) need for any script to be considered by the parents/caregivers prior to the child being involved.
RECOMMENDATIONS
1.That the Department of Labour in addressing the issue of young persons working in the entertainment Industry prepares an additional Regulation 58G Entertainment Industry to the Health and Safety Regulations that covers:
a) scope of activities envisaged in an Approved Code
b) recognizes the Convention on the Rights of the Child, including Article 1
c) makes adequate provision in detail to recognize the post birth to age 18 years age span needs to recognize the evolving capacity of the child
d) gives recognition to provisions in the equivalent Queensland and  New South Wales Codes.
2. Make relevant changes to Regulations 58A and 58F

P. Shuttleworth
ACYA Committee
19th June 2009


RESOURCES
1. The Department of Labour website for the submission 
http://www.dol.govt.nz/consultation/youth-in-entertainment/youth-in-entertainment.asp
2. A UNICEF Early Childhood resource
 http://www.unicef.org/earlychildhood/index_40748.html . 
3. An ILO  resource paper “child performers working in entertainment industry-66pags
 www.ilo.org/public/english/dialogue/sector/papers/media/wp186.pdf  
4. An equivalent NSW regulation

http://www.kidsguardian.nsw.gov.au/example-folder-5/CERequirements-Regv2_3.pdf


5. Breastfeeding 
http://www.unicef.org/programme/breastfeeding/ 
http://www.bpni.org/breastfeeding/fact.html 

6. Regulations
http://www.legislation.co.nz/regulation/public/2008/0376/latest/DLM1658407.html

7. International Trade Union Confederation report on New Zealand June 2009
http://www.ituc-csi.org/spip.php?article3852
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