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SUBMISSION TO LAW AND ORDER SELECT COMMITTEE ON THE 

                                        POLICING BILL

Background information

1-3 personal introduction.
4. There are some positive measures included in the Policing Bill: in particular, the reference to human rights in cl 8 and the provision for a Code of Conduct in cl 20. 

5. I am concerned that there are a number of provisions of the Bill that are vaguely worded and the effect of which will be to remove or limit fundamental human rights. My special interest is in the position of under-18s and the rights to which this age group are entitled under the UNCROC. My submission will reflect this particular interest and will consider the effect of key provisions of the Bill on this age group

6. General issue: Voluntary fingerprinting of under-18s

Because of the limitations on arrest of children and young persons in s214 Children, Young Persons and Their Families Act 1989, the police are limited in their power to take fingerprints, photographs etc from under -17s. They have endeavoured to get round this by requesting under-17s to provide fingerprints voluntarily. This practice has engendered considerable controversy with allegations being made that the police have sometimes made it a condition of granting police diversion that the young person agree to being fingerprinted. The situation is now regulated by a Practice Note Fingerprinting of Children and Young Persons issued by the police in January 2007.

The Practice Note contains valuable safeguards to prevent the exploitation of children and young persons and is to be commended. It requires the consent of the parent of a young person before a young person can be voluntarily fingerprinted and it advises that fingerprints voluntarily given can be destroyed if written application is made. 

A Practice Note is neither a statutory nor a regulatory provision nor is it a General Instruction in terms of cl 28 of the Bill. It has little if any binding force. The issue is one of basic civil liberties and children’s rights and it is my view that the safeguards in the Practice Note should be incorporated in the Policing Bill.
Recommendation 1

The safeguards for children and young people included in the Police  Practice Note Fingerprinting of Children and Young Persons issued in January 2007 should be incorporated in the Policing Bill.

7. Comment on specific clauses of Bill

Clause 8 Principles 

I support the idea of having overarching principles in the proposed new legislation. In particular, I support the principle in cl 8(d) that policing services should be delivered in a manner that respects human rights. 

I propose that specific reference be made to the obligations undertaken by New Zealand in ratifying United Nations human rights treaties such as the UN Covenant on Civil and Political Rights (ICCPR) and the UN Convention on the Rights of the Child (UNCROC). 

By ratifying these treaties the New Zealand government made a commitment to the United Nations and to the international community to undertake all appropriate legislative, administrative and other measures for the implementation of the rights conferred by the Conventions: Art 2 ICCPR; Art 4 UNCROC. Many, but not all, of the rights in ICCPR have been given force under domestic law in the New Zealand Bill of Rights Act 1990. The rights enjoyed by under-18s under UNCROC have, with minor exceptions, not been incorporated in domestic law despite the urging of the UN Committee on the Rights of the Child in its two reports on New Zealand. New Zealand’s third report to the UN Committee is due this year and priority should be given to incorporating UNCROC provisions into statute law.

Recommendation 2

The words “and that complies with New Zealand’s obligations under United Nations human rights treaties to which it is a party” should be added after “human rights” in cl 8(d).

Clause 32(2) New power to detain persons to obtain identifying details

The powers to be conferred by this clause are broader than the current powers under s57(1) Police Act 1958 under which fingerprints, photographs etc can only be taken from a person who is in lawful custody in a police station or police vehicle on a charge of having committed an offence.

Cl 32(2) would give the police an additional power to detain a person whom they have good cause to suspect of committing an offence, such detention being for the purpose of taking the person’s identifying details so as to enable a prosecution. Only details necessary to identify the person must be taken and the detention must be only for such period as is reasonably necessary to take those details. 

This new power is framed very broadly.  It does not appear to be a power parallel to that in cl 32(1) to take the suspect to a police station and take photos and fingerprints although it might be used for that purpose. If the police have good cause to suspect a person of having committed an offence they are able to arrest that person and take fingerprints and photographs at a police station under cl 32(1). It seems to be that cl 32(2) might be used:

·  To take a person to the police station and fingerprint and photograph that person without arresting him or her;

· To detain a person who is suspected of committing a minor offence such as being in licensed premises under age or breaching the age-restriction conditions of a driving licence and to hold the person in detention while they check on the person’s name, age  or address. It may take some time to check on these details and the person (though neither arrested nor charged) may be detained by the police for a lengthy period., The requirement in cl 32(2)(a) that a person must only be detained for such period as is reasonably necessary to take identifying details is too vague. While it might take only minutes to obtain a suspect’s name, address and date of birth it might take hours to obtain biographical information or physical details which fall within the definition of :”identifying details” in cl 32(5)

This seems a considerably infringement on the human rights of the individual and a significant departure from the important principle that the police cannot detain persons unless they are arrested or otherwise in lawful police custody. The justification for this extension of police powers is not explained in the Explanatory note to the Bill.

Currently young persons under 17 years can only be arrested for purely indictable offences or where there is a danger that they will tamper with evidence or not turn up in court. This restriction on the right to arrest young persons will be extended to 17 year olds when the Children, Young Persons and Their Families Amendment (No 6) Bill becomes law. Article 37(b) UNCROC states that under-18s shall only be deprived of their liberty as a last resort and for the shortest appropriate period of time. It is clear that if the power in cl 32(2) applies to under-18s it will breach New Zealand’s obligations under UNCROC.

Recommendation 3 

Clause 32(2) should be deleted as it is vaguely worded and open to abuse and amounts to a serious infringement of civil liberties of the individual. If it is not deleted its ambit should be reduced so that:

(a) it applies only where the police have good cause to believe that a person has committed a purely indictable offence;

(b) it is narrowed so that a person can be detained only to ensure that the name and address given by the person is that person’s actual name and address;

(c) a time limit is placed on the power to detain; and

(d) the provision shall not apply to persons under the age of 18 years.

Clause 32(3)(d) Searches that are not authorised 

Paragraph (d) states that the powers in cl 32(2) do not include the power to strip-search the person from whom identifying details are sought. This provision does not go far enough. Cl 32(2) provides powers which the police have to obtain identifying information about a suspect. They should not be used to authorise any form of search of a suspect. Search powers are conferred in cl 37. The reference to strip-searches implies that the powers under s32(2) include a power to search an individual provided that search is not a strip-search.

There are separate statutory provisions governing the taking of buccal swabs and other bodily samples from suspects in the Criminal Investigation (Bodily Samples) Act 1995 and that Act gives special protection to under-17s in relation to the taking of bodily samples.

The broad powers given to the police in the Bill to enable them to obtain identifying information should not permit the police to search a person or require a person to remove his or her clothing.

Recommendation 4 

There should be inserted a separate cl 32(2A) along the following lines:

“(2A) Nothing in subsections (1) or (2) authorises:

(a) any search of the person; or 

(b) any taking from the person of a bodily sample as defined in s5 Criminal Investigation (Bodily Samples) Act 1995;

(c) any removal of the person’s clothing or a direction that a person remove his or her clothing. 

Clause  32(4) Consequences with failure to comply with direction re identifying details

The penalty is greatly increased from a maximum fine of $40 and a maximum term of imprisonment of one month in s57(2) Police Act 1958 to a maximum fine of $5000  and a maximum term of six months set by the Bill. While an increase in the fine is justified the swingeing increases proposed are completely out of proportion to the seriousness of the offence. There are no grounds for increasing the maximum term of imprisonment. The police have powers to use force to take photographs or prints and if an individual fails to comply with a police direction the proper remedy is to use that power not to prosecute the individual for a criminal offence.

There is a danger that the police will use its powers of detention under cl 32(2) and the greatly increased penalties under cl 32(4) as a means of threatening suspects and obtaining confessions from them,

Recommendation 5

The maximum fine should be reduced to no more that $500 and the maximum term should remain at one month.

Clause 32(5)(a) definition of “identifying details”

Clause 32(5) sets out to define the expression “identifying details” used in s32(1) & (2). Paragraph (a) brings within the definition a person’s “biographical details” and gives as examples of such details the person’s “name, address and date of birth”.  There is no objection to the police requiring a person in their lawful custody or suspected of committing an offence to give his or her name, address and date of birth but the term “biographical details” is very broad and does not have a specific and generally understood meaning. “Biographical details” might include a broad range of personal information about n individual’s background which may be of interest to the police but will not be relevant to the identification of the individual concerned. Suspects are not, as a general rule, obliged to answer questions put to them by police officers and the right to silence and the right to consult a lawyer before answering police questions is a fundamental right that is acknowledged in s25(1) Bill of Rights Act and in the Practice Note issued by the Chief Justice under the Evidence Act 2006. There are special protections for under-17s in relation to police questioning in ss221 to 228 Children, Young Persons and their Families Act 1989. These special safeguards will be extended to 17 year olds when the CYPF Amendment No 6 Bill becomes law. 

The obligation to give one’s name, address and date of birth is reasonable but the extension of the obligation to include unspecified biographical details is an unwarranted intrusion on a person’s privacy and an abridgement to a suspect’s right to silence. The term “biographical details” is not defined in the Bill and unlike the terms “name, address and date of birth” it does not have a specific and widely understood meaning: “biographical details” might include a broad range of personal information which may be of interest to the police but not relevant to the identification of the individual concerned. In the case of a suspect under the age of 18 years it may be used as a means by which police can circumvent the strict controls on police questioning contained in the CYPF Act.

Recommendation 6

Clause 32(5)(a) should be amended to read:

“(a) the person’s name, address and date of birth.”

Clause 32(5)(d) definition of “identifying details”

Paragaph (d) is part of the definition of “identifying details” and requires a person in lawful custody of the police or a person whom the police suspect of having committed an offence to provide “any other physical details relevant to the offence that the person is suspected of committing”. The words “any other physical details relevant to the offence” are very broad and might be interpreted to include details of clothing worn by suspect, his or her location and movements at particular times and other information useful to the police in investigating or proving the offence. The right of police to require a suspect to give information should, for reasons explained earlier, be very closely circumscribed.

Recommendation 7

Clause 32(5)(d) should be amended to read “any other of the person’s physical details that are relevant to the offence etc” 

Clause 33(b)((iii) Destruction of identifying details

Clause 33(b) provides that identifying details obtained under s32 shall be destroyed after the police have made a decision not to arrest, or bring proceedings against, a suspect or after completion of proceedings.against that person if the person has not been convicted.

There is a proviso in cl 33(b)(iii) which states that fingerprints etc do not have to be destroyed where “an alternative resolution is imposed where the person has admitted the offence (eg diversion)”..

The equivalent provision inms57(3) Police Act 1958 requires that fingerprints etc shall be destroyed if a person is acquitted, found not guilty by way of insanity or discharged under s17 Sentencing Act  or s347 Criminal Justice Act.

It is widely recognised that restorative justice, alternative dispute resolution, or diversion is an effective means of dealing with offending. One of the attractions of diversion is that the offender does not end up with a criminal conviction and his or her fingerprints and identifying details do not remain a matter of police record. If minor offenders dealt with by diversion know that their fingerprints and other identifying details will remain part of police records then they may be less inclined to accept diversion.

My particular concern on this issue is that most children and young persons who offend are dealt with by way of police diversion or if, they appear before the Youth Court, are required to carry out the obligations imposed on them by a plan formulated at a family group conference or prepared by a youth justice social worker. The matter is usually finalised (provided the young person has satisfactorily completed the requirements of the police diversion of the plan) by the police not prosecuting the young offender or by the Youth Court discharging the information under s282 CYPF Act so that the charge is deemed never to have been laid.

Currently children and young persons dealt with in this way have no criminal conviction and if the police have taken fingerprints or other identifying details these are destroyed.

If cl 33(b)(iii) is enacted in its present form it will have serious repercussions for the youth justice system in that, after police diversion or a s282 discharge, the police will be able to retain fingerprints and other identifying details. Youth advocates may be less willing to advise their young clients to accept police diversion, They will be more likely to defend marginal cases as the benefits to the client of a s282 discharge will be greatly reduced.

It is disappointing that the Explanatory Note to the Bill does not contain any explanation of the reasons for this significant alteration of the current legal position nor any discussion  of the effect it is likely to have for children and young persons involved in the youth justice system.

Recommendation 8

Clause 33(b)(iii) should be amended by deleting the words “or an alternative resolution is imposed where the person admits to an offence (for example diversion)”

If that recommendation is not accepted then sub-paragraph (iii) should be amended so that under-18s who have been dealt with by police diversion or have had an information against them discharged under s282 CYPF Act will have their fingerprints (and other identifying details obtained by the police) destroyed.

Clause 37 Searches of people in custody

This clause replicates the search powers given in s57A Police Act. It is disappointing that the opportunity was not taken to codify the common law powers to search a person on arrest rather than merely preserve those powers. A search is an intrusion on a person’s personal liberty and is a source of embarrassment to most people and the Bill should clarify the common law search powers and the limits of those powers.

Whether or not the Bill is amended to detail the police powers of search on arrest and the limits of those powers, there should be special provisions as to searches of under-18s.  Section 25(d) NZ Bill of Rights Act gives statutory effect to the United Nations Covenant on Civil and Political Rights in establishing a right that children charged with an offence shall be dealt with in a manner that takes account of the child’s age. This is echoed by Art 40(3) UN Convention on the Rights of the Child which places an obligation on government to establish laws and procedures specifically applicable to children alleged to or accused of having infringed the criminal law. Article 3.1 of UNCROC requires that in all laws concerning children the best interests of the child shall be a primary consideration.

There are detailed restrictions on searching and strip-searching of children in residences operated by Ministry of Social Development: see ss384C to 384H Children, Young Persons and their Families Act 1989. There should be special provisions as to the searching and strip-searching of under-18s inserted in the Policing Bill.

Recommendation 9

The common law powers of search on arrest should be set out in the new legislation so that ordinary members of the public will be made aware of police powers in such a situation and the limits on those powers. 

In any event, amendments should be made to cl 37 to provide special safeguards and protections in relation to searches (and particularly strip-searches) of under-18s. The provisions in the CYPF Act provide a good model.

Clause 37 Searchers

This clause would allow police officers to delegate their search powers to persons referred to as “searchers” who would presumably not be sworn police officers. There is no indication or restriction on who may be and who may not be a searcher. There is only a requirement that a searcher shall have had appropriate training.

The searchers might be security guards employed by a commercial organisation and over whose actions the police have no authority or control. There is no requirement in the Bill that “searchers” must have undergone police vetting.  There have been several instances of assaults on residents by security guards working as escorts or as relieving staff in Ministry of Social Development residences.

I am opposed to the idea of the use of “searchers” who are not members of the police force and not responsible to the Commissioner of Police. I am opposed to commercial security guards being contracted as “searchers”. If non-police searchers are used they should be required to undergo police vetting.

In particular, I do not consider it appropriate for non-police searchers to search children and young people under the age of 18 years.

Recommendation 10

If this clause is to be retained it should be made clear that:

· searchers should be employed by the Commissioner of Police and be responsible to the Commissioner;

· commercial security guards should not be used as searchers;

· any searcher should undergo police vetting;

· under-18s should be exempt from searches by searchers.
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