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Children and Young Persons consultation,
Workplace Policy Group, 
Department of Labour,
PO Box 3705
Wellington
MY FIRST JOB SUBMISSION 
OVERVIEW
In general terms the draft website is an excellent approach as it looks at the issues from the position of the young person, the employer and the parent/guardian. There are copious websites to visit and the style is simple but possibly not youth friendly. Concern has been expressed that the website choices for young people are too complex.
There are however a number of other issues needing attention.

 The site is: http://www.dol.govt.nz/consultation/myfirstjob/index.asp 
The Research paper identified on the website will be reviewed separately.

ACYA
Action for Children and Youth Aotearoa Incorporated (ACYA) is a coalition of Non Governmental Organizations, families and individuals whose purpose is to promote the well-being of children and young people in Aotearoa New Zealand through:
  - education and advocacy on the rights of children and young people;
  - encouraging the government to act on the recommendations of the United Nations  
     Committee on the Rights of the Child; and
  - promoting opportunities for the voice and participation of children and young people.
This submission has been prepared by the ACYA Committee and the views expressed in it may not represent the views of each ACYA member.

PART ONE:  ISSUES
a) This new website will have to be considered with other Department of Labour site texts as there are some minor differences as indicated later.

b) The protection of young persons as contractors is not covered adequately. In addition the surprise that a 12 year old can ride tractors as a contractor for agricultural work (and not employee) raises issues on capability of 12 year olds understanding a contractor’s obligations and those of the principal. 

c) The site does not cater for those whose first language is not English and there are no other language translations or guidance for assistance (except in one DoL fact sheet list). Given the change in our ethnicity structure this needs some thought.
d) There is nothing about the implications of the Minors Contract Act. See Appendix 1

e) Quoted legislation needs to be reviewed.
f) Clarity is required on the use of ATV’s. The distressing case of the death of B Fowlie reported in the Weekend Herald 17 April 2010 identifies issues that need to be addressed.

PART TWO:  THE WEBSITE
A  MY FIRST JOB- INFO FOR YOUNG WORKERS

1 What are the basic rights I have as an employee : 
Select: My First Job Online Resource. Then  selecting : When and where a young person cannot work:
a)….work at night(10pm-6am) “ except in special circumstances” . This is not explained here but in D Other Resources b) vi 1 below. Amend text to read: “except if there is an approved code of practice”.

b) If you are younger than 15 you can’t……”driving or riding tractors” .Incorrect see HSE Reg 61
An asterisk addressing the issue of 12 year olds contractors for agricultural work  may suffice.

2. Different kinds of employment: 
Select: employee or independent contractor. The website:  www.ers.dol.govt.nz/relationships/employee.html.is for adults. More user friendly information for young people as contractors is necessary (e.g. in delivery of newspapers) as many are below 15 years (as young as 6-Caritas study; see accompanying draft research paper)
3. When and where a young person cannot work.
Repeats previous text about work at night and  tractor driving: see 1a) and 1b) above

4. Where can I find more info about working.
Select Citizens advice Bureau. The text is out of date and should not be used and confirmed to us by CAB National Office, 29 March 2010. http://www.cab.org.nz/lowdown/employment.html

5.  Laws and Legislation.
 This text needs to be re-considered as it is inadequate. The following are suggested additions:
a) Equal Pay Act; Minors Contract Act; numerous specific legislation for occupations: Defence Act, Maritime law etc

b)The implications of ILO 182. The Article 22 Report 1 July 2007- 31 May 2009 contains information relevant to this website.
c) Noted there is an irony in quoting “Convention on the Rights of the Child” when it is clear there is no Government policy to remove the Reservation to Article 32(2) or ratify ILO 138
B  ARE YOU AN EMPLOYER OF YOUNG PEOPLE 
Overview: select Health and Safety. See comments in Part Two A, 1a-b) above in respect of tractor driving and night work.

C  ARE YOU A PARENT OR GUARDIAN
a) Change title to include: caregivers. Situations arise where this title is appropriate.

b) Select Health and Safety. The 3rd bullet point uses the term “employee” but we note the 4th bullet point uses the term “they”. Which is correct? 

c) Select: Solving Problems: The text is inadequate. The information in “The basics about employment, select - I think my rights…” select “Problem solving page” sets out more options. However neither texts addresses:
i) what sort of agreement exists: employee or contractor and if the agreement is in writing.
ii) the protection given to contractors, who at possibly at an age below 15 years, may not understand their rights and obligations.

D OTHER RESOURCES
a) Are you a young person looking for work: 
General comment: each of the Government websites quoted need to be cross referenced back to this site. 
http://www.careers.govt.nz/   http://www2.careers.govt.nz/secondary_students.html: .
Student Job Search: www.sjs.co.nz again the need to cross reference

b) Are you looking for Research papers: 
Fact sheets and resources
i) OSH website: This needs re- appraisal. While created in a fun style it is inadequate and in portions incorrect.
ii) Employing young people: either to be crossed referenced or removed as duplication
iii) Being a young employee either to be crossed referenced or removed as duplication
iv) Youth employment has the same website reference as Youth minimum rights—key points about work safety. Is this correct? Either to be crossed referenced or removed as duplication
v) Keeping children safe on farms: Needs to cross reference “Young people on farms”
vi)Youth Age Restrictions on Dangerous Work
   1)Under 16 you can’t work at night. Note reference to “approved code of practice” The 
      approved codes need to be listed (none at present).

   2) visitors also restricted: 12 year tractor driving only applies to contractors for agricultural
      work. The last two items on the page duplicate earlier entries.
  3)  Not listed: Young workers:http://www.dol.govt.nz/takecare/factsheets/youngpeople.asp 

c). Young People on farms.
i) A careful look at the content of each of these selected sites is necessary. Select: http://osh.dol.govt.nz/kidz/farm/atvs.shtml.:  the following text appears: “No one under the age of 12 is permitted to drive a farm ATV.” This statement is misleading.
ii) We are aware that the Department of Labour has recently invited submissions on the use of ATVs. 18 submissions were received. There is serious concern on safety issues.

iii) In respect of Tractors there is no reference to age limitations.
This text needs to cross reference: http://www.dol.govt.nz/takecare/factsheets/safe-farms.asp
GENERAL OBSERVATION
It was unfortunate that the school holidays occurred during a substantive period of the consultation. In a separate advice from  DoL we have been advised that the Department took its own steps to seek some child/young person input.
Peter Shuttleworth,
ACYA Committee,
PO Box 41532 St Lukes,
Auckland 1345

http://www.acya.org.nz/
APPENDIX 1
Minors Contracts Act

Note: This paper was prepared in response to an invitation to make a submission for the department of Labour proposed website ”my first job” and an associated research paper

Peter’s Queries

a) the interplay between a young person presented with a contract of service or employment contract and the implications of the Minors Contract Act.

b)  Is there a need or purpose in parents being asked to sign such documents?

Robert’ Response
a) the interplay between a young person presented with a contract of service or employment contract and the implications of the Minors Contract Act.

Where a young person under the age of 18 years  (a minor) is asked to sign a contract of employment the general rule is that  the contract is binding on that young person as if he were an adult and the agreement can be enforced by or against the young person: s5(1)(c) MC Act. The term “contract of service” is not defined in the Minors Contracts Act but refers to an agreement between an employer and an employee. It would not apply to a young person who was engaged to do work as a contractor in a contract for services (eg a young person who agrees as a contractor to deliver newspapers or circulars or to work at piece-work rates in the garment trade). The Act does not apply to apprenticeship agreements.

The exception to the general rule is that a Court can cancel a contract, declare that it is unenforceable or decline to enforce it, if:

· The consideration was so inadequate as to be unconscionable (ie the remuneration was unfair or unreasonable); or

· Any obligation imposed on the young person by the contract was harsh or oppressive. 

A person under 18 who enters into an employment contract (either an individual or collective contract) can sue for any wages or salary due in the same way as an adult. If the young person breaks the terms of the agreement by not turning up for work or for misconduct the agreement can be enforced against him. Employers are unlikely to go to court to enforce an agreement against a young worker. They may dismiss the young worker or constructively dismiss the young workers so it is over to the young person to bring an unfair dismissal claim.

The young worker is entitled to the same rights under Employment Relations Act 2000 as an adult worker (except in relation to minimum wage) 

In reality the Minors Contracts Act in practice provides no protection for young workers except where the terms of the contract are unfair or unreasonable or the obligations on the young worker are harsh or oppressive.

Contracts to provide services

The Minors Contracts Act does not apply to under 18 workers who enter into contracts for services (as opposed to contracts for service). Under a contract to provide services the young person is like a plumber or electrician who is paid as a contractor for performing a particular job .Contractors are not entitled to holiday pay or many other incidents of employment and they are paid a fixed rate for work actually performed. A contractor may be paid on the basis of the number of circulars or newspapers delivered or the number of garments completed. The young contractor is not entitled to the rights contained in Employment Relations Act. As the young contractor is not entering into a contract of service s5 Minors Contracts Act does not apply but s6 will apply. The general rule is that the contract is unenforceable but there are exceptions where the court finds that the contract was fair and reasonable taking into account the circumstances in which it was entered into and the age and means of the young person. The onus is on the employer to prove these matters

b)  Is there a need or purpose in parents being asked to sign such documents?

There is no need nor purpose for a parent to sign an employment contract in respect of a minor’s employment because the agreement is binding on the minor and the parents cannot take on the minor’s obligations.

Contract to provide services

If the contract is a contract for provision of services by the minor a parent might be asked to sign the contract in addition to the young contractor. They might to be asked to guarantee the young workers performance of any financial or property obligations (eg to return an bicycle, machinery or other equipment at the end of the contract or refund any payment made for services that are not delivered.  The liability of the parent would depend on the wording of the particular contract to provide services.  Because such contracts are in general unenforceable against the minor the company concerned may seek to strengthen its position by asking for a guarantee or contractual undertaking from a parent.

Robert Ludbrook
20 April 2010
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