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CODE OF EMPLOYMENT PRACTICE ON INFANT FEEDING response form
The Department of Labour is seeking input for the proposed draft Code of Employment Practice on Infant Feeding and want to hear what you think about the approach taken in the Code and its usefulness to your workplace or sector.

The Minister of Labour is required by the Employment Relations Act (the Act) to approve a Code of Employment Practice as soon as practicable after the commencement date of the Act.  This Code is not a substitute for the Act, but the Employment Relations Authority or Employment Court may have regard to this Code in determining whether or not the parties have met their obligations under the Act.
Please complete this form and return it by post, email or fax to:
Email:
infantfeeding@dol.govt.nz
Post:
Infant Feeding (DXSR57080)

Department of Labour

PO Box 3705

Wellington 6011
Fax:
04 915 4710
The closing date for responses is 7 September 2009 at 5pm.
Details of respondent: 

	Name: P. Shuttleworth
	Position: Committee Member

	Address: PO Box 41532, St Lukes, Auckland 1346
	

	Email (optional):feedback@acya.org.nz
	Daytime Phone (optional): 09 8464723

	Publication Title: Code of Employment Practice on Infant Feeding


I am responding:

( on behalf of an organisation
	Organisation/business name (if applicable): Action for Children and Youth Aotearoa 


Please tick the box below that best describes the representation you provide for this consultation:

 FORMCHECKBOX 
 Employee

 FORMCHECKBOX 
 Small business employers (up to 10 staff)

 FORMCHECKBOX 
 Medium business employers (11 to 50 staff)

 FORMCHECKBOX 
 Large business employers (over 50 staff)

 FORMCHECKBOX 
 Business representative organisation/industry group

 FORMCHECKBOX 
 Trade Union

 FORMCHECKBOX 
 Training Organisation 

 FORMCHECKBOX 
 Consultant

 FORMCHECKBOX 
 Women’s or Family Organisation
( Community Organisation

 FORMCHECKBOX 
 Other (please describe)
The draft Code  is divided into three main sections.
	Section 1

 Introduction & Purpose of the Code


	Section 2

Interpretation


	Section 3

 General requirements



	Para 4 – 7


	Para 8 – 12
	Para 13 -16


	Para 17
	Para 18 – 23

	Describes the Code’s legislative objectives, context and its purpose.  
	Provides assistance with understanding the key phrases used in the Act such as:

· Breastfeeding

· Reasonable and Practicable in the Circumstances

· Operational Environment

· Resources
	Provides brief information about facilities that a breastfeeding employee needs, and how those needs might be met.  
	Provides some suggestions for employers when considering what facilities could be provided for employees who wish to breastfeed.   
	Outlines the obligations of an employer to provide breastfeeding breaks when reasonable and practicable, and also some things to consider when agreeing to breaks with an employee.  




Providing feedback
As you consider your feedback, you might wish to refer to the Department’s publication Breastfeeding in the Workplace: A Guide for Employers (the Guide) which provides more detailed information, options and ideas and is intended to be complementary to the Code The Guide will be updated shortly to reflect the provisions of the Employment Relations Act 2000 (the Act) and the existence of the Code.
When considering the draft Code and any comment you want to make, please address the questions below.  Please be specific about the section or paragraph of the Code you are commenting on.   
1. Does the Code help you to understand an employer’s obligations in respect of employees who wish to breastfeed? If not, what aspects do you consider are unclear and what changes do you think would improve clarity?
a) The Code goes some way to explain an employer’s obligations. It would be useful to add that the government (through the Ministry of Health) has policy to protect, promote and support breastfeeding exclusively for around 6 months then with complementary foods for one year or more. This will help give the employer an indication of how long the provision might last for.
b) Delete in Paragraph 2 line 2 “minimum” and “for a modern workforce”.  

c) Add at the end of the paragraph 2 “and recognising the rights of the child”. Note this is in accordance with Art 24(e) of UNCROC and Arts 5(b), 11(f) and 12 of CEDAW. 
2. Does the interpretation section help your understanding of key phrases in the Act?  If not, what changes do you think would improve it?
a) In paragraph ‘8’ it would be useful to have a clearer definition of ‘breastfeeding’. Something like ‘the transfer of breastmilk from a lactating mother to an infant either directly at the breast or through expression and feeding later via a bottle. This will make it clearer that the provision can be made for an infant to be in the workplace as well as for a mother to express. This also makes it clear that it is only for lactating women.

b) Add to the (long) opening sentence of paragraph 10 “and the welfare of the child and benefit to society”

c)  Paragraph 10 is written in a way that leads to an easy way out for an employer rather than a way in to providing for breastfeeding, particularly the last sentence. Employers often are unaware of some simple cost effective ways they can make provision. To really be able to know if provision can be made reasonably and practicably a discussion with the mother is paramount and would be useful to be included in this paragraph. The mother may require very little and be willing to give in other ways to compensate. A conversation between the two (employer and breastfeeding employee) would avoid any assumptions on behalf of the employer.

3. Does the Code helps with your understanding of the general requirements, of the Act, regarding breaks & facilities?  If you consider any requirements are unclear, what changes do you suggest?
a) Paragraph 14 assumes what an employee needs. As the law does not require ‘best practice’ it would be in the best interest of the breastfeeding mother for an open statement to preceed the lists given e.g. “A breastfeeding employee needs what is specific to her particular circumstances and age of infant. A discussion with the employee is an important starting point.”
b) Delete in paragraph 16 “considered”. Toilets are totally unacceptable as a venue.
4. There is a lot of flexibility around how breaks and facilities can be provided.  Does the Code make this flexibility clear? If not, do you have any suggestions for improvement?
Please see above comments that can increase clarity of flexibility.
5. Does the Code give clear information about factors an employer might need to consider to meet their obligations?   If not, what critical information is missing?
a) Paragraph 10 makes the statement ‘against the benefits to the business’. As this is a new provision, there is a lack of understanding around how providing breastfeeding breaks and facilities may benefit the business. It is easy to work out the cost of employee time but not so easy to work out a reduction of sick leave the employee will take because the infant is immunologically better off being breastfed. This important benefit would be helpful to be included in some way to help employers have more information to make their decision.
b) Paragraph 21 add “or their Union” after “employee” in line 1

6. Is there anything else you would like to comment on about the content of the Code?
a) Paragraph 17 gives alternative options for a space to breastfeed in. All of them are private spaces. It would be useful to include public spaces as well e.g. cafes and libraries as options

b)  The succinct nature of the Code is a positive approach reflecting how simple it can be to provide for breastfeeding employees. 
c) The code should have a clause that the Code will be reviewed in September 2012, to ensure it works

d) There is an in-balance of power in this situation. The new mother has little bargaining strength, and in some cases may be vulnerable or not familiar with English. Some reference needs to be made to resource material available and where to go for assistance (ERS).

e) It would be useful for this topic to be raised when maternity leave is being considered and a text added accordingly.

f) Finally as part of a progressive development of protection for new mothers what consideration is being given to signing ILO 183, and in this particular issue, appropriate conformity?

Peter Shuttleworth, Louise James.
4 September 2009

Thank you for your feedback which will assist the Department of Labour to develop a final Code for release in November 2009.







