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7 October 2008

Ministry of Justice
P.O. Box 180, Wellington.

Attention Nicola Bruch

By E mail:  nicola.bruch@justice.govt.nz

Submission to Draft Government Third Periodic Report
of the International Covenant on Economic, Social and Cultural Rights
(January 1998 to December 2007)

Child Rights Issues

1. INTRODUCTION

1.2 Action for Children and Youth Aotearoa Incorporated (ACYA) is a coalition of non-governmental organizations, families and individuals whose purpose is to promote the well-being of children and young people in Aotearoa New Zealand through:

· education and advocacy on the rights of children and young people;
· encouraging the government to act on the recommendations of the United Nations Committee on the Rights of the Child; and 
· promoting opportunities for the voice and participation of children and young people. 
ACYA has a membership of around 100; half are individual members and half non-governmental organizations working with children and young people.

1.2 In 2003 ACYA produced and published Children and Youth in Aotearoa 2003, the New Zealand NGO Report on New Zealand’s implementation of the UN Convention on the Rights of the Child (NGO Report). The NGO Report was presented to the UN Committee on the Rights of the Child in Geneva in June 2003, accompanied by a video from New Zealand children called Whakarongo Mai / Listen Up which was developed with the support of ACYA.  
1.3 In 2004 ACYA made a response to the draft Fifth Periodic Report to the United Nations Committee Against Torture and has recently made a submission to the Committee. Last year ACYA made a report to the United Nations Committee on the Elimination of Racial Discrimination. Currently ACYA is considering the Government’s Draft Third and Fourth Periodic report to the Committee on the Rights of the Child, scheduled to be sent to that Committee in November 2008.  ACYA is also preparing a submission on the Universal Periodic Review.

1.4  ACYA has seen the submission from YouthLaw Tino Rangatiratnaga Taitamariki (Inc) on the draft IESCR report and endorses that submission.  We have generally not repeated the issues and comments made in the YouthLaw submission but we do endorse what was said.

1.5 This submission has been prepared by the ACYA Committee and the views expressed in it may not represent the views of each ACYA member.   

1.6. The Structure Of Our Submission.  Our submission is in three main sections, with the following sub-sections:

2. KEY ISSUES FOR CHILDREN 

· Child Poverty

· Violence Against Children and Young People

· Disparities of Outcomes and Discrimination, and 

· Planning and Resource deficiencies

3. GENERAL ISSUES 

· Issues which should be included in the Report 

· Issues arising from the text of a general nature

4. TEXT REVIEW

Unless otherwise stated reference to paragraphs and pages refers to those in the NZ draft report.  

1.7 Time Frame Covered By This Report

Given that the Government has an extension to report until March 2009, the period covered by the report should be extended from ending in December 2007 until at least until 30 June 2008 to include recent legislation, policies and activities.

Several important documents were released from government agencies in 2008 which provide relevant and important information on New Zealand’s progress with ICESCR. These include

· The Social Report 2008 

· Fletcher, A.M & Dyer, M. A Fair Go for All Children (Office of the Children’s Commissioner and Barnardos)

· Draft Government Third and Fourth Periodic Report to the Committee on the Rights of the Child

· Children and Young People: Indicators of Wellbeing in New Zealand 2008, Ministry of Social Development.


The Child Poverty Action Group Report, Left Behind (2008) is also relevant in looking at whether children are able to enjoy their rights under ICESCR.  
2.  KEY ISSUES FOR CHILDREN AND YOUNG PEOPLE

Children and young people under the age of 18 years make up 26 percent of the total population. Their special vulnerability and dependence on the care and goodwill of adults mean that they are the “canary down the mine” for an examination of New Zealand’s progress in implementing ICESCR.

2.1 Child Poverty

2.11 This topic is addressed on page 15 where the case CPAG V Attorney General is mentioned, and under Article 6 (Right to work), Article 9 (Right to Social Security) and Article 11 (Right to adequate standard of living). The common theme is the Working for Families policy which has undoubtedly greatly reduced the number of children in poverty. 

2.12 A substantial number of New Zealand children and young people, however, continue to experience poverty.  Maori children and young people, Pacific children and young people, those in one-parent families, and those where the family income is from a benefit, are especially likely to be living in poverty.


2.13 We recommend that the report provide more detailed information and analysis about child poverty – such as that found in the reports, Children and Young People Indicators of Wellbeing 2008; A Fair Go for All Children; and Left Behind.

2. 14 The New Zealand Action Plan for Human Rights made extensive recommendations about what needs to be done to eradicate poverty and saw child poverty as a top priority. 

2.15 Two key reports released this year made recommendations on what needs to be done to eradicate child poverty:

Left Behind recommended:

· Income tax and benefit actions

· Health actions

· Housing actions

· Education actions

· Social hazard actions

A Fair Go For all Children recommended actions to:

· Give children a good start

· Support parents to work

· Ensure adequate income for all families with children
· Set goals and targets.

2.16 We recommend that the report include what actions are being taken by Government to develop a clear and comprehensive implementation programme to eradicate child poverty.

2.2 Violence Against Children and Young People

2.21 The implementation of Articles 10 and 12 of ICESCR includes ensuring that children are free from violence. 

2.22 This was also a top priority in the New Zealand Action Plan for Human Rights.

2.23 While the text provided under Article 10 Protection of the Family, Mothers and Children addresses domestic violence on pages 74/82, nothing identifies a clear programme to reduce violence to children.   

2.24 Neither the Social Report 2008 or the Children and Young People Indicators of Wellbeing in New Zealand 2008 identify  the extent of violence to children except that of the under 15 year mortality rate. Notifications to Child Youth and Family that have to be investigated have substantially increased and for the half year to December 2007 were 22,739, about four times the rate 5 years ago. It is an open point whether there are more incidents or improved confidence in reporting. With 4,800 children in care and protection placements, 12,161 children protected in Women’s Refuge and 7,924 children involved in protection orders (acknowledging these are not cumulative figures) there is evidence of a substantial problem.

2. 3 Disparities of Outcomes and Discrimination

2.31 Article 2 addresses in some detail the need for rights of all people to be enjoyed without discrimination. As the following information shows Maori and Pacific Island children have a substantive disparity on a wide range of issues. This needs to be recognised and addressed in a holistic manner.  A browse of the “Summary of Indicators” (pages 138ff) in the Social Report 2008 provides ample evidence that Maori and Pacific Island children have adverse outcomes compared to the other children in all categories.  These include:

· High Suicide rates

· Cigarette smoking, 

· Obesity

· Harmful drinking

· School leavers with no/low qualifications

· Minimal participation in early education

· Economic standard of living is below the poverty line

· Household crowding

· Assault 

· Mortality and morbidity

· High rates of teenage incarcerations

· Victimisation

2.32   Children and Young People: Indicators of Wellbeing in New Zealand 2008 paints a similar picture in pages 209-213.  Many of these indicators align with the research and findings in numerous relevant documents:

· Low birth weight

· Infant mortality

· Low immunisation 

· Hearing test failure at school entry 

· Oral health

· Obesity

· Cigarette smoking

· Youth suicide

· Less positive relationship with parents

· Witnessing violence in the home, 

· Teenage pregnancy

· Children of parents without educational qualifications

· Lack of participation in early childhood education 

· School truancy

· Lower reading standards

· Poor mathematical, scientific and literacy at age 15

· Higher proportion of children without a parent in paid work

· Higher rates of unemployment

· Low income  

· Higher rate of unintentional and assault mortality

· Criminal victimisation 

· Over-representation in police apprehensions and cases proved in courts.

· Lower rate of access for telephone/mobile phone and internet

· Over crowding 

· Great likelihood to be living with parents who smoke.

2.4   Planning and Resource Deficiencies Affecting Children and Young People

2.41 The Committee on the Rights of the Child in 2003 Recommendation 11 asked the state to “establish a permanent mechanism to coordinate activities.... implementing the Convention, the Agenda for Children and the Youth Development Strategy.”  Our concern is with the first two documents.  Compliance with the Convention on the Rights of the Child is the subject of a current Draft Third and Fourth Periodic Report.   We note that the Agenda for Children has received scant mention in this draft. This does not surprise us as it does not constitute an overall plan for children and has had little bearing on subsequent government action since its publication in 2002, notwithstanding a provision for an annual report.  Until an appropriate plan is provided there will always be an inadequate allocation of resources.  

2.42 The following information outlines breaches of conditions and agreements by the New Zealand Government with respect to addressing the above mentioned issues.  In most cases there appears to be ample legislation but minimal action or implementation.  On the other hand, in relation to the Declaration on the Rights of Indigenous People there appears to be an underlying unwillingness to respond to the needs of Maori and Pacific.  This is concerning to ACYA and as a consequence help is being sought from the UN as an international advocate with an unbiased view of the New Zealand situation.  All children in New Zealand need support, but Maori and Pacific children and young people need immediate support.  
3. GENERAL ISSUES

3.1 ISSUES WHICH SHOULD BE INCLUDED IN THE REPORT 

3.11 Climate change

By late 2007 Government had taken a position on climate change and was preparing legislation. This topic has substantive issues for New Zealand and Tokelau, together with Cook Islands and Niue. The impact of climate change will affect government’s ability to meet its obligations under IESCR to ensure that all people become able to enjoy their full economic, social and cultural rights.
3.12 Local Authorities, District Health Board and School Boards of Trustees

ACYA has sought clarification under the Official Information Act from the Ministry of Foreign Affairs and Trade (MFaT) on the application of international human rights  treaties to Local Authorities, District Health Boards and School Boards of Trustees.
A response from the Ministry of Foreign Affairs and Trade (dated 24 September 2008) addresses the issues, but is at odds with a letter (dated 2 April 2008) from Hon N Mahhuta, Minister for Local Government and Youth Affairs. 
We consider that all human rights treaties ratified by New Zealand are binding on those entities with delegated authority under legislation. The Universal Declaration of Human Rights and the requirements of Articles 1 to 5 of this Covenant mean that Government agencies and entities carrying out delegated tasks under State legislation  and funded by the State are not excused from knowing of and being directed to meet the requirements of this Covenant and the other international human rights treaties.
3.13 “Ruatoki incident”

In October 2007, subsequent to a lengthy surveillance operation, the police made “anti-terrorist raids” in Ruatoki, a rural area, and elsewhere. What happened is often referred to as the “Ruatoki incident”.  Subsequently eighteen people, although originally charged with anti terrorist offences, are now under Deposition hearings on firearms and other charges   As the incident is still before the Courts it is difficult to obtain factual information. A Police Complaints Authority investigation is under way and complaints have been made to the UN Special Rapporteur on the Rights of Indigenous Peoples, and the Secretary-General’s Special Representative on Human Rights Defenders.

Articles 2.2 and 10 of IESCR are of importance because children were caught up in this raid and some displayed anxiety in subsequent periods and needed counseling. The human rights concerns include whether the children received appropriate care and whether they were treated inappropriately and discriminated against because of their parents’ or families’ race or perceived political opinions. 
We recommend that the Government Periodic Report include a description of what happened and what steps have been taken (or will be taken) to ensure the protection of children in this situation and any future similar situations.  
3.14 Caregiver Parents Case to the Human Rights Review Tribunal and IHC Education Case to the Human Rights Commission

These cases are very important for children and young people with disabilities.  The cases and the  issues that gave rise to these cases should be described in the report.

3.2 ISSUES ARISING FROM THE TEXT


3.21 Consultation Process
Some confusion arises as to the extent of consultation this draft has received. Paragraph 4 states that “ the NZ public had an opportunity to comment on the draft version of this report in “2008” . The Covering letter, however, states that this text  is “confidential”.  When questioned, MSD agreed we could make reference to it but not publicise the text. It is not clear who was consulted in the pre draft text preparation, nor whether information was promulgated in languages other than English. 
3.22 Budget Figures
Where budget figures are quoted an indication should be given as to the time period provided. The text is otherwise very misleading.

4. TEXT REVIEW

We make the following comments on specific paragraphs in the text, highlighting some gaps we would like to draw attention to.  We hope this will be helpful to the authors. We have not had the time or resources, within this tight consultation time frame, to make a comprehensive review of the drafted text for any omisions beyond those noted in our submission.    

Introduction
Page  9 Paragraph 4: 

There is no mention of The Fifth Periodic Report to the Committee against Torture or the Third and Fourth Draft Periodic Report to the Committee on the Rights of the Child issued for public consultation in September 2008 or alternatively the Second Report issued in 2000.
General
Page 10  Paragraph 6: 

No Mention of the Children’s Commissioner Act 2003

Page 10  Paragraph 7: 

No mention of the ratification of the Optional Protocol for Convention against Torture.
Page 11 Paragraph 8: 

Noted that there is no mention of  “initiating steps” to remove the third Reservation to the Convention on the Rights of the Child (Article 32.2- minimum age for employment). There is no mention of “Agenda for Children” or “Youth Development Strategy”.
Page 15 Paragraph 29:

The New Zealand Action Plan for Human Rights is a significant document and the lack of Government response is deplorable. We understand that the Government has asked for the Human Rights Commission to issue a progress report which is imminent. We believe this work deserves better treatment.
Information relating implementation of the Covenant
Page 15 Paragraph 30:
Noted at line 3  “…but are instead implemented through legislation and other measures” (italics added). Other measures  has significance in relation to the issue raised above regarding Local Authorities (paragraph 3.12, page 6) and is referenced later in paragraphs 31 & 42.
ARTICLE 1
Page 19 Paragraph 41:
In respect of Tokelau, and related to page 210, no text has been provided for review. The issues surrounding the children in Tokelau are important. Reference should be made to the text in the current draft report to the Committee on the Rights of the Child. 
ARTICLE 2 OBLIGATIONS OF STATE PARTIES AND THE RIGHT TO NON-DISCRIMINATION
Page 20 Paragraph 45:
Note in respect of employment (line 6) there is discrimination as persons under 16 years are not protected by minimum wage provisions. This carries over to Paragraph 49.

Page 21 Paragraph 54:

Final paragraph re undocumented children. Please state effective date of this provision. Our understanding is that this is not yet fully effective.

Page 22 Paragraph 59:
Our understanding is that current Government expenditure is below 0.35% of Gross National Income and not likely to meet the target of 0.7% target for 2015. This should be stated.
ARTICLE 6 THE RIGHT TO WORK
Page 24 Paragraph 67:
Second bullet point is misleading. Only those aged 16 and over have new and improved rates of wages until age 18.

Page 25 Paragraph 74:
We note the youth unemployment rate is 14% (Maori 22.6%, Pacific youth 22%) compared with 3.5% for all workers. 


Page 31 Paragraphs 106-108:

Please see our earlier comment on child poverty (paragraph 2.1 pages 2-4).
There is no section on improving the situation of Pacific workers.
ARTICLE 7 THE RIGHT TO JUST AND FAVOURABLE CONDITIONS OF  WORK
Pages 41 -54 A General Comment

This report needs to relate to the Convention on the Rights of the Child Article 32(2) where New Zealand has a Reservation regarding a minimum age to work. Our reading of the situation is that there is no political will to remove the Reservation which has been in place for 15 years. In addition there is no provision for a minimum wage for those under 16 years through provisions in the Human Rights Act.

  
Page 44 Paragraph 158: 

Given the period currently covered by this report a change from 1 April 2008 should not be mentioned unless the time period is extended suggested above (paragraph 1.7, page 2). 

Page 51

Items missed : Reference should be made to the question of Child Prostitution, and reports made under Article 22 of ILO 182. In particular the work of Internal affairs in monitoring child pornography should be recognised. We note in passing the absence of any specific monitoring of  child employment by department of labour in this report.
ARTICLE 10 PROTECTION OF THE FAMILY, MOTHERS AND CHILDREN 
Many mothers and young children, especially those living in difficult  circumstances, do not receive the education, health and social support that enable children to thrive safely in the early years of life.  Deprivation in these early years of development has consequences for lifelong health and being. 

Page 68 Paragraph 267:
There is no mention of the Commissioner for Children Act 2003 or the Evidence Act.

Page 70 Paragraph 275:

This paragraph states that age related issues, based around the Convention on the Rights of the Child, are considered when legislation is being drafted. In view of the submissions to draft legislation ACYA and other rights issue organisations make we are surprised at this statement. We have seen no evidence for instance of a template used by Crown Law Office or other Government Departments to provide an appropriate measure. 
Minimum Age for Criminal Responsibility
The Committee for The Convention on the Rights of the Child in 2003 made a recommendation (21a) “that the State raise the age of criminal responsibility to an internationally acceptable level...”. Although we understand some reviews have be conducted they have not been put before the public. 

Pages 72/3 The Children’s Commissioner
We would expect to see more information on the functions of the Commissioner, and refer to page 23 of the draft CRC report. We note the budget figure of $2.236m is quoted, but we consider that the Commission is underfunded. 

Page 83 Paragraph 331ff
The issues of teen parents is addressed in the draft CRC report page 93.


Page 85 Paragraphs 339: 

Mention should be made of the vastly increased numbers of notifications to CYF’s , needing  further action, quoted as 22,739 for the six months ending 31 December 2007 by the Commissioner for Children.


Page 89 After paragraph 356:
In the preceding text there is no mention of the Optional Protocol for the Sale of Children, signed in 2001.  Now eight years later we are still waiting for a relatively minor amendment to the Adoption Act. This failure undermines the protection of children.
Another issue that needs to be addressed is the extent of unpaid child maintenance in New Zealand, Australia and elsewhere. There should be some investigation on increasing the countries covered by payment agreements.
There is no mention of the significant part played by Family Group conferences. While this process has much to commend it, a review should be made to identify its shortcomings. We understand that Youth Advocates are not always available and the procedures are not robust enough to ensure compliance with decisions reached.

ARTICLE 11 RIGHTS TO AN ADEQUATE STANDARD OF LIVING
Please see earlier comments on Child Poverty (paragraph 2.1, page 2-4 above). 
Page 91 Paragraph 362:
The Children and Young People Indicators of Wellbeing 2008, updating the previous report, is available and should be quoted as all the figures relate prior to 1 January 2008.

Page 92 Paragraph 366:
 should quote the 2008 Social Report

Page 101 After paragraph 407: 

Arising from the Social Report 2008 (or 2007 if necessary) this report should quote the Overcrowding text in that report
ARTICLE 12 RIGHTS TO PHYSICAL AND MENTAL HEALTH

We have not attempted to prepare a substantive commentary on health issues in this context. Some response to text follows.

Page109ff:

The right to health, as made clear in the New Zealand Action Plan on Human Rights gives priority to actions to improve the socio-economic and environmental determinants of health. Please refer again to the issues raised above under Section 2 of our submission on Child Poverty, Violence Against Children, and Disparities of Outcome and Discrimination.

We are very concerned that the New Zealand Child Health Strategy is not being monitored and resourced, as evidenced in paragraph 2.3 above. 
Page 116:

Heading E “Water” should be amended to read “Air and Water”. There are serious deficiencies in air quality as evidenced in the Social Reports 2007 and 2008. This affects the lives of children. Further as regards water quality the social Reports are more detailed and show issues for concern. We note on page 142 paragraph 583 reference to air quality.

Page 117:  

Some reference should be made to HIV screening (CRC draft page 88).
Page 119 Paragraph 485-494

Though small longevity gains have been made, the gap between Maori and Pacific and other ethnic groups’ life expectancy rates is still of concern.  Evidence given here points to the lifelong disparaties that Maori and Pacific children can anticipate.    The significant change in closing the gap gives hope that actions to improve the situation in relation to economic, social and cultural rignts are beginning to bring greater life chances for Maori.  


Page 122 Paragraph 496:

We are alarmed at the statements in this paragraph implying adequate services to those who are disabled. We suggest the authors speak to IHC and other non government organisations. The  Caregiver Parents Case to the Human Rights Review Tribunal and IHC Education Case to the Human Rights Commission  point to serious experience of unmet needs and discrimination.
Page 125 Paragraph 507:

There are issues around the adequacy of maternity services especially for the most vulnerable mothers and their babies.  This text needs to be carefully considered. ACYA’s own investigations suggest that in some areas, integration of maternity services is poor and there are difficulties of clear definition of inter-agency roles and responsibilities for holistic care of some mothers and their babies in early infanthood.  

Page 127-129 Workforce development issues

This section should identify and address the many issues relating to Maori workforce development (e.g. low pay, low or lack of formal qualificaitons, employment in unregulated occupational settings, lower representation in regulated workforce, cost of in-work training especially for NGOs etc.)  Implementation processes need to be clearly identified to take workforce planning beyond rhetoric.   Support for NGO providers is particularly important to enhance capacity as well as capability.
Page 128 Paragraph 521 

There are isimilar issues around the development of the Pacific workforce as well as developing the capacity of Pacific providers.


Page 137 National Drug Policy

Given the extent which society is being devastated by illegal drugs, especially “P” and statements in the media that 50% of cases coming before courts are drug related this text does not portray an accurate picture of society. There is no mention of the size and influence of gangs and related international crime or the growth of youth gangs.
Page 140/141 Paragraphs 567/573  carefully avoid the issue of the term “binge drinking” which has been identified as a serious issue and should be elaborated on.

Page 143 add new item:
The Human Rights Commission and the Health and Disability Commissioner say the use of Electro Convulsive Treatment) should be banned for children and never used without informed consent in other cases unless it is the only option (media release 16th May 2007).
ARTICLE 13 THE RIGHT TO EDUCATION
We have not attempted to prepare a substantive commentary on education issues in this context. We raise three questions for your consideration: 
Does the government intend to establish an Education Review Tribunal as recommended by three Children’s Commissioners, the Human Rights Commission and the Ombudsman?   If this is not going to be established, why not? 

How are policies and practices that create disparities for Maori and other disadvantaged children being regularly reviewed and amended to comply with this Covenant and other government legislative intentions, e.g. Treaty of Waitangi, the Education Act?

How will the Government ensure that the NZ Disability Strategy and this Covenant are enforced to prevent discriminatory practices by schools against children with disabilities?
ARTICLE 14 THE PRINCIPLE OF COMPULSORY EDUCATION FREE OF CHARGE TO ALL
The text refers back to Article 13 as New Zealand has “free and compulsory Primary education”.
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