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Submission to Justice and Electoral Select Committee

on

Domestic Violence (Enhancing Safety) Bill 

OVERVIEW
In general terms ACYA supports the purpose of the Bill but has some reservations of the detail.
BACKGROUND TO ACYA

1.1 Action for Children and Youth Aotearoa Incorporated (ACYA) is a coalition of non-governmental organizations, families and individuals whose purpose is to promote the well-being of children and young people in Aotearoa New Zealand through:

· education and advocacy on the rights of children and young people;
· encouraging the government to act on the recommendations of the United Nations Committee on the Rights of the Child; and 
· promoting opportunities for the voice and participation of children and young people. 
1.2 In 2003 ACYA produced and published Children and Youth in Aotearoa 2003, the New Zealand NGO Report on New Zealand’s implementation of the UN Convention on the Rights of the Child (NGO Report). The NGO Report was presented to the UN Committee on the Rights of the Child in Geneva in June 2003, accompanied by a video funded by ACYA and produced by New Zealand children called Whakarongo Mai / Listen Up.  
1.3 ACYA made a submission to the draft 3rd &  4th periodic report to the Committee on the Rights of the Child, subsequently the report was issued by Government to that  Committee in November 2008
1.4 This submission has been prepared by the ACYA Committee and the views expressed in it may not represent the views of each ACYA member.

1.5  ACYA expresses its gratitude to Robert Ludbrook who carried out research and has made a personal submission

2. AREAS OF CONCERN AS TO WORDING OF PROVISIONS IN THE BILL
There are some aspects of the Bill that cause us concern:
2.1 Inserting new s124A.The definition of “Police order” in s124A is ”an on-the-spot order issued by a qualified constable”. The expression “on-the-spot” is not defined and the use of this term may have the effect that a Police order can only be issued at the scene of a domestic incident. While Police orders will usually be made at the scene of the domestic violence incident there may be cases where the need for a Police order may become apparent shortly after the police have left the scene: eg the victim of violence may phone the police to report further violence or threats shortly after the police have left the scene. The earlier DVR Bill does not use the term “on-the spot’
Recommendation 1 
That either the phrase on-the–spot be deleted from the definition of “Police order” in S124A or it be amended in s124A by adding the words “while the Police are at the scene of an incident of domestic violence or within 12 hours after leaving the scene”.

2.2. inserting new s124B(1)(b)
Proposed s124B(1)(b) provides that a constable may issue a Police order when s/he has reasonable grounds  to believe that such order is necessary “to ensure the immediate safety of 
Person B”. Person B is a person who is in a domestic relationship with person A.

We believe that the safety of any child who is present in the household or at the place where the domestic violence has taken place should be accorded no lesser protection than the safety of the perpetrator’s partner or former partner. While the “welfare” of the child is one of various issues to which the constable must have regard when considering whether to issue a Police order the current wording will mean that the uppermost consideration will be the safety of the partner not that of children who have been exposed to, and are at risk from, the violence. 
Violence between former partners often erupts when children are moved from one parent to the other  at changeover. This can occur in the home of one or the other parent, outside the home, outside a supervised access centre, in the street or at a “neutral” changeover point agreed by the parties. Children are particularly affected by violence in these situations as they often think they are responsible for the arguments and resulting violence.
Recommendation 2 
The words “or of any child present at the time of the domestic incident who has suffered or is likely to suffer harm as a result of the violence” should be inserted after “immediate safety of person B” in proposed s124B(1)(b).
2.3 inserting new s124B(2)(c)
Proposed s124B(2)(c) requires the constable before issuing a Police notice to consider inter alia “the welfare of children residing with person B”. This wording is taken from the earlier Bill.
It is gratifying that the “welfare” of children who reside with the victim is one of several considerations. As indicated above, it is our view that the safety of children present at the incident should be a key consideration of equal rank with the safety of the victim.

S124(2)(c) should be reworded. Currently, the constable only has to consider the welfare of children who reside with the victim. In our view, it should make explicit reference to children whose safety is at risk as a result of the violence and should not be limited by being restricted to children who reside with person B. A violent altercation at changeover of care may involve children who usually reside with the perpetrator of the violence or may involve other children who are members of a child’s whanau and who happen to be present when the violence occurs Those children are likely to be affected by the violence. This proposed change  is in line with the broader definition of “children of the applicant’s family” in s2 DV Act.
Recommendation 3
The words “welfare of any children residing with person B” in S124B(2)c should be replaced with “the safety and welfare of any child present at the time of the domestic incident whether or not the child is a child of person A or person B or of either of them”
2.4 inserting new s124D

Although  we  agree that a Police order should not be able to be issued against a child we are unhappy that the definition of “child” in this context means a person under the age of 17 years and excludes children under that age who are married or in a civil union. The United Nations Convention on the Child (UNCROC) which New Zealand ratified in April 1993 (nearly 16 years ago) defines “child” as ”every human being below the age of 18 years”. The UN Committee on the Rights of the Child which monitors progress made by ratifying countries towards full implementation of the Convention has in its two reports on New Zealand in 1997 and 2003 expressed concern at the lack of conformity of our laws with the definition of “child” in UNCROC. New Zealand’s third and fourth combined report to the UN Committee was submitted late last year and NZ’s performance will again come under scrutiny of the Committee when they next meet with the Government.
Recommendation 4

The Bill should be amended to include a new definition of child in s2. In order to conform with UNCROC the new definition should be “”child” means a person who is under the age of 18 years”.
3. Changes needed to Care of Children Act to protect children from domestic violence

The definition of “violence” in s59 Care of Children Act 2004 excludes psychological abuse while s4 DV Act defines “domestic violence” to include psychological abuse (including intimidation, harassment, damage to property, threats and (in the case of a child) violence against a partner which the child can see or hear or is at risk of seeing or hearing). The failure to include psychological violence in the definition in s59 COC Act has been a source of difficulty for Family Court Judges who have a mandatory duty under s4(e) of the Act to keep children safe from all forms of violence when making day-to-day care or contact orders etc. Currently they have no clear authority to keep children safe from psychological violence such as threats, intimidation, harassment and verbal insults.

4. Important provisions in the Domestic Violence Reform Bill that have not been carried through into the Domestic Violence (Enhancing Safety) Bill

There are other provisions in the DVR Bill that have not been carried through into the DVES Bill. The earlier Bill was drafted after broad based community consultation and received general support from most political parties. There are other changes included in the earlier Bill which, if enacted, would have a significant impact on the incidence and reduction of domestic violence.

We urge the Select Committee to give serious consideration to reviving some of these provisions by including them by way of amendment to the DVES Bill.  We appreciate that the DVES Bill was drafted as a matter of urgency in order that the government could fulfil its promise to initiate certain legislative reforms within 100 days of taking power. All parties and the community have a shared interest in reducing domestic violence in this country and relevant provisions in the earlier Bill should not be discarded because of the urgency of getting the legislation through Parliament.
Peter Shuttleworth
for ACYA Committee
26 February 2009
