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Justice and Electoral Select Committee

Parliament House

WELLINGTON

Attention: Committee Secretariat

Submission of YouthLaw Tino Rangatiratanga Taitamariki on The Child and Family Protection Bill 2009
Introduction

1. YouthLaw Tino Rangatiratanga Taitamariki is a community law centre vested under the Legal Services Act 2000. We provide a free, national legal service for children and young people aged below 25 years. 

2. Our service includes the provision of free legal advice and advocacy, law-related education and outreach work, development and publication of legal resources (including books, flick-cards and a website) and law reform and policy work.
3. YouthLaw is a member of ACYA. The writer is a Solicitor at YouthLaw and an Advisor to ACYA. This submission is accordingly made on behalf of both organisations.  The submissions are also supported by Amnesty International Aotearoa New Zealand. 

Our General Position

1. If enacted, the Child and Family Protection Bill 2009 (“Bill”) will introduce significant changes to the Domestic Violence Act 1995, the Care of Children Act 2004 and the Adoption Act 1955. These changes have important ramifications on the rights and welfare of children and young people in New Zealand.

2.  The Bill contains a number of commendable objectives and proposals that we support in principle. These include:

(i) Clarifying that when a person who is protected by virtue of a protection order dies, their children will remain protected. This will avoid any legal confusion at a time when a grieving family is already under stress.
(ii) Amending the Care of Children Act 2004 to ensure that children who are victims of psychological violence receive greater protection.
(iii) Avoiding any opportunity for a gap between a temporary and a final protection order that could result in protected persons having no protection.
(iv) Strengthening of legal framework against international trafficking of children and their commercial exploitation, thus allowing the ratification of the Protocol.
3. However, we consider that there are significant issues that the Bill fails to address. We consider that the Bill should include: 
(i) An amendment of the definition of ‘child’ within the Domestic Violence Act to include young people under the age of 18. 
(ii) A greater investment in preventative measures to avoid instances of violence against children.  

(iii) Provision of information in writing to applicants where an application for a protection order without notice is rejected. 

(iv) Provision for information sessions to be provided for protection order applicants and their children.  
4. Finally we would like to indicate our support for the submissions made by Robert Ludbrook. 

International Obligations & the Definition of a Child 
5. The Bill seeks to amend the Domestic Violence Act 1995, to make clear that a protection order applies for the benefit of a child of an applicant until the age of 17, unless the order is discharged sooner. The Bill also clarifies that a protection order that has not lapsed or been discharged continues for the benefit of any child of a deceased applicant until the age of 17.  
6. While the Bill has been presented by the Government as an attempt to bring New Zealand into line with obligations under UNCROC, it fails to address one of New Zealand’s biggest failings in respect to the Convention.  The definition of a child under UNCROC is every person under the age of 18
.   
7. New Zealand has a multitude of differing age thresholds, including the following:

(i) A 'minor' is defined as a person under the age of 20 years by the Age of Majority Act 1970.
(ii) Children aged up to 16 come under the jurisdiction of the state care and protection and child welfare jurisdiction via the Children, Young Persons and their Families Act 1989. Seventeen year-olds are excluded.
(iii) Children 16 years and under are entitled to free court-appointed legal counsel in Youth Justice and Family Court proceedings. Seventeen year-olds are not.
(iv) An unmarried person under 20 may not change their name without parental consent or leave of the Court.
(v) Eighteen year-olds may vote, join the armed forces and be sold alcohol and tobacco.

8. On a number of occasions the UN Committee on the Rights of the Child (“Committee”) have expressed their concern about the current status of New Zealand’s laws as regards the varying definition of a child.  In 1997 and 2003 and the Committee recommended that New Zealand review and amend its laws to bring them into line with Article 1 of UNCROC
. 
9. Despite this clear recommendation, no review and amendment exercise has taken place. Furthermore the Government has failed to use the Bill as an opportunity to begin rectifying this shortfall in respect of our obligations under UNCROC by presenting an amendment to the Domestic Violence Act that sets extends the definition of child to all those under 18. 
10. The failure of the Bill to allow 17 year old children at risk in situations of family violence, access to the special protections provided to younger children is not only a breach of New Zealand’s obligations under UNCROC but may well result in serious injury or even death for some of those most vulnerable within our society. 
Domestic Violence - Investment in Preventative Mechanisms 
11.  While the Bill gives significant attention to addressing the needs of children and young people once there has been an instance of domestic violence it does not give sufficient attention to preventative mechanisms that ought to be put in place to ensure as far as possible that violence does not occur in the first place. 
12. We refer to Article 19 of the United Nations Convention on the Rights of the Child.  The Article places an obligation on the state to ensure appropriately sufficient preventative measures are in place to protect children from abuse. 

Article 19

1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.
2. Such protective measures should, as appropriate, include effective procedures for the establishment of social programmes to provide necessary support for the child and for those who have the care of the child, as well as for other forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of instances of child maltreatment described heretofore, and, as appropriate, for judicial involvement.

13. We refer to the Domestic Violence Reform Bill 2008 (‘the DV Reform Bill’) which remains on the Parliamentary order paper since its introduction in September 2008. The DV Reform Bill includes provisions for preventative measures which we consider are useful examples of options that could be considered.  
14. In particular, we consider the scope of eligibility into state funded domestic violence programmes and parenting courses ought to be broadened to ensure the wider family circle can learn techniques for disciplining children and dealing with conflict through the use of non violent methods.
Information and Support for Victims 
15. Currently an individual may apply for a protection order without notice under the Domestic Violence Act
.  The Act provides for the Court to grant a temporary order if satisfied that the delay that would be caused by proceeding on notice would or might entail either a risk of harm or undue hardship to the applicant or a child of the applicant's family, or both.
16. Where an application without notice is denied, the Bill should make provision for reasons to be provided to the applicant in writing to enable them to make a decision on whether to proceed instead on notice. 
17. There should also be explicit provision for information sessions to be provided to protected individuals and their children as specified in the DV Reform Bill.  The sessions could provide information about how to make use of the protection order; the sorts of programmes and social assistance that are available; and the structure and content of any programmes the respondent is required to attend.  

Support for the submissions made by Robert Ludbrook 
18. We support the submissions made by Robert Ludbrook and in particular the proposals made by Mr. Ludbrook regarding legislative changes that would be more effective deterrents to the sale and trafficking of children listed on page seven of those submissions.  

Thank for your consideration of these submissions
Vanushi Walters
Solicitor

YouthLaw Tino Rangatiratanga Taitamariki

Advisor to ACYA
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