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YouthLaw Tino Rangatiratanga Taitamariki/Action for Children and Youth Aotearoa submission on Children, Young Persons and their Families Bill (No 6)
Introduction

1. YouthLaw Tino Rangatiratanga Taitamariki (‘YouthLaw’) is an Auckland-based national community law centre vested under the Legal Services Act 2000 that provides a free legal service to children and young people throughout Aotearoa New Zealand.

2. Action for Children and Youth Aotearoa (ACYA) is a coalition of NGOs and individuals with an interest in children’s rights issues with a primary focus on the implementation of the UN Convention on the Rights of the Child (UNCROC) in New Zealand. ACYA is the NGO that submitted the NGO Report on New Zealand’s compliance with UNCROC, Children and Youth in Aotearoa 2003, to the UN Committee on the Rights of the Child in June 2003. 

3. YouthLaw is a member of ACYA. The writer is Senior Solicitor at YouthLaw and an ACYA Committee member. This submission is accordingly made on behalf of both organisations.

Our General Position

4. If enacted, the Children, Young Person and their Families Bill No 6 will introduce significant changes in the child protection and youth justice systems. This has important ramifications for the rights and welfare of children and young people in New Zealand.

5.  The Bill contains a number of laudable objectives and proposals that we support in principle. These include:

(i) The increase in the upper age of the Bill to extend the special protections of the child protection and youth justice systems to 17 year olds.

(ii) A statutory basis for the development of complaints and professional best practice procedures.

(iii) Reinforcement of a collaborative approach amongst services that work with children, young people and their families

(iv) Strengthening the participation of children and young people at Family Group Conferences

(v) Ensuring that Family Group Conferences are proceeded with in a timely and well-managed manner

(vi) Improving support for young people undergoing the transition from care to independence

6. However, the Bill also contains a number of proposals that we oppose or have reservations. These include:

(i) The lowering of the age that a young person can be transferred to the District Court for sentencing to 14

(ii) The extension of the custodial aspect of supervision with residence orders to 6 months and the imposition of further conditions for early release

(iii) The broad nature of the information-sharing provisions, which appears to allow for transfer of information between agencies without regard for the views or wishes of the child or young person in question

7. We also consider that provision should be made to ensure that children or young person in conflict with law are provided with legal advice, advocacy and representation at the earliest opportunity.

Changes to the Principle Act

Raising the Upper Age to 17

8. We support Clause 4 of the Bill, which amends of the definition of ‘young person’ under section 2(1) of the Act to include 17 year olds. This move is commendable and goes a long way to bringing the coverage of New Zealand’s child protection and youth justice systems into line with the international standards New Zealand has committed to as a ratified signatory to the UN Convention on the Rights of the Child (‘UNCROC’).
9. The amendment also addresses the 2003 recommendation of the UN Committee on the Rights of the Child that New Zealand to extend to all young people aged under 18 the special protections of the care and protection and youth justice sectors, special protections that the New Zealand Government is committed to providing by virtue of Articles 19, 20, 37 and 40 of the Convention. It is also supported by the Principal Youth Court Judge
. 
10. However, we note that this proposed amendment excludes married young people or young people in a civil union from the definition of “young person”. This runs contrary to UNCROC and the recommendations of the UN Committee, which provide that special protection measures apply to all persons aged under 18. 
11. There seems to be little rationale for excluding young people who are married or in a civil union from the auspices of the CYPF Act. We are not aware of any evidence to suggest these young people are more mature than their peers and therefore do not require, or should not be entitled to, care and protection or youth justice measures. Underlining this is the fact that 16 or 17 year olds who marry or enter a civil union can only do so with the consent of their guardians; it is not a decision they can reach autonomously.
12. We accordingly submit that Clause 4 of the Bill should be amended by removing sub-clause 4(1)(d) in order to ensure that all young people aged under 18 are subject to the care and protection and youth justice jurisdictions established by the Act.
Complaints procedures
13. We support, in principle, Clauses 5 of the Bill, which requires the chief executive to establish, and make known, complaints procedures to deal with complaints by children and young people (or their family, whanau or family groups) who are, or have been, subject to action under the Act. These procedures must be such as to promptly hear and determine such complaints and be able to take appropriate action in the event a complaint is upheld.

14. We note that Clause 5 does not specify a timeframe or a process for establishing these complaints procedures. We consider that for a complaint procedure of this type and nature to be sufficiently robust, transparent and effective, it should be codified in statute or regulation.  We therefore recommend that Clause 5 is amended to require the introduction to Parliament of Regulations establishing and codifying the Clause 5 complaints process within 12 months of the Bill’s enactment.

15. It is also of paramount importance that any complaints procedure designed to receive and determine complaints from children and young people is sufficiently independent from the internal mechanisms of the Department of Child, Youth and Family (‘CYF’). It should also be safe and accessible and provide complainants with support and advocacy. We therefore endorse the recommendations of Robert Ludbrook that the complaints procedure contain the following fundamental elements:

(i) That the investigators and decision-making authority should be, and should be seen to be, independent from the Department of Child, Youth and Family and the Ministry of Social Development

(ii) That there is a requirement that all complaints are treated seriously and that complainants are not victimized or disadvantaged for complaining

(iii) Complaints must be investigated and reported on promptly

(iv) Responsibility for ensuring that appropriate action is taken in response to an upheld complaint is allocated 

(v) Provision for the appointment of appropriately skilled advocates to advise and assist children or young people with the complaints process.

Reviews of best practice
16. In addition to this, we support the intent of the Bill (clauses 5(3), 6 and 7) in providing a statutory framework for the chief executive to arrange reviews of CYF practice and procedure conducted by the Chief Social Worker and his or her delegates.

17. However, we note that the Bill makes no reference to the views of children and young people being heard as part of this procedure. There are clear obligations upon government agencies or entities under Article 12.2 of UNCROC to ensure that:

12.2. … the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.
18. Therefore, there is an obligation on CYF to ensure that children’s voices and perspectives are heard and considered as part of any review process of CYF practices and procedures. We consider that the Children’s Commissioner is the ideal representative for this purpose by virtue of section 12 of the Children’s Commissioner Act 2003, which establishes the Commissioner’s statutory role to monitor the implementation of UNCROC principles across government organisations and institutions. We therefore recommend that clause 6 is amended in order to provide an obligation on CYF to consult with the Children’s Commissioner as part of any review under section 7C of the CYPF Act.

Views of children and young people

19. We support Clause 8 of the Bill, which in amending s11 of the Act considerably strengthens the role of a child or young person’s participation and views in proceedings taken under the Act (this does not include a review of CYF practice under s7C – see above). This is a commendable addition to the current statutory framework. 

20. We are particularly encouraged that the Clause provides that assistance, encouragement and opportunity to be heard is mandatory and accordingly, that any views expressed by a child or young person must be taken into account in the proceedings specified in s11(1)(a). This, in many respects, is a stronger affirmation of a child’s right to be heard in proceedings than the principles of Article 12 of UNCROC.

Care and Protection 

Notifications and Investigation

21. Clauses 9 and 10 expand the current notification and investigation system under section 17 of the Act. Of particular note is the expansion of actions available to a social worker following an initial assessment, including the power to refer the child or young person to another service working collaboratively (proposed s17A(c)).

22. We support the implementation of a collaborative, joined-up services approach within this section of the Act. The Strengthening Families model currently operating is a good example of a process which allows for co-ordinated, consistent service delivery between agencies working with a child or young person and their family. 

23. However, we note that there is no mention in proposed section17B of the child or young person’s views being ascertained and considered for this purpose despite clause 8 (proposed s11(1)). We consider that section 17B should be amended in order to expressly provide for this.

Family Group Conferences

24. Clauses 11 to 16 amend the Act’s current framework care and protection family group conferences (FGC).

25. We support the imposition of a clear timeframe within which an FGC must be completed under section 20A. We consider that the Bill’s proposed timeframe of 30 working days could well be reduced further to 20 working days, which in most cases would amount to 4 calendar weeks or 28 days. This timeframe is consistent with other timeframes under the Act (see temporary care agreements under s139 of the Act) and we consider that there is no reason why this could not be reasonably complied with.

26. We support the requirement under Clause 12 that every care and protection co-ordinator must make all reasonable endeavours to consult with the child or young person and give effect to their wishes, so far as is practicable and consistent with the principles of the Act. 

27. However, this requirement is subject to qualification. The Bill establishes that the co-ordinator has a parallel duty to obtain and give effect to the wishes of the child’s family, whanau or family group (ss22(1) and (3)), yet does not establish a means for proceeding where the wishes of the child and the family or whanau clash, or are inconsistent. We also note that the co-ordinator is not explicitly required to obtain a child’s wishes as to the attendance of persons at an FGC under s22(1)(i) – (Clause 13 of the Bill). We consider that the clause should be amended in order to explicitly require that a care and protection co-ordinator obtain the views of the child or young person as a matter for separate consideration from the views of family and whanau.

Information Sharing

28. Clause 17 of the Bill inserts a new section 66A into the CPYF Act, setting out a legal framework under which government agencies or local authorities are able to share information pertaining to the welfare of a child or young person.  

29. Whilst we would agree that information sharing is an important factor in a joined-up or collaborative services approach to care and protection and child welfare issues, we are concerned that Clause 17 neglects to include any consideration of privacy rights of the child in question, nor in our view does it set up a sufficiently robust threshold for disclosure of information between agencies.
30. There is no provision in the Clause for requiring agencies to consult with a child or young person, or obtain informed consent, prior to sharing information and, as such, the Clause is inconsistent with both the Information Privacy Principles of the Privacy Act 1993 and Articles 12 and 16 of UNCROC.
31. We are concerned that the threshold for disclosure proposed under section 66A(2)(b) is well below the Privacy Act threshold
 or professional codes such as the Health Information Privacy Code
 or the New Zealand Association of Counsellors Code of Ethics
, which only provide for unauthorised disclosure in circumstances where there is a risk of harm or imminent harm to the individual concerned or others. We are also concerned that proposed s66(2)(b) is too vague and is inherently subjective in its application. It does not require the agency responding to a request for disclosure to make an objective assessment of the circumstances. 

32. We therefore recommend that the clause 17 (s66(2)(b)) be amended to provide that agencies must be satisfied on reasonable grounds that the child or young person’s welfare is at risk and that, given those circumstances, non-disclosure may have detrimental consequences on the child’s welfare and best interests. We also recommend that Clause 17 is further amended to provide that the agency considering disclosure obtain the authority of the child or young person prior to releasing information.

Temporary Care Agreements

33. We note that Clause 22 of the Bill amends s139 to allow for an unspecified number of 28 day temporary care agreements (TCAs) to be implemented to enable the convening of an FGC or s78 interim custody application. 

34. Whilst this provides some flexibility around the ongoing care of a child subject to these procedures, we are concerned that clause 22 does not expressly provide for the views and wishes of the child or young person to be taken into account. Notwithstanding clause 8 of the Bill, we consider that the clause 22 should be amended to explicitly allow for these views and wishes to be ascertained and taken into account prior to the commencement of any further 28 day period.

35. There is also a risk that a number of consecutive 28 day TCAs will start to resemble an extended care agreement under s140. Extended care agreements can only be made with the consent of a child aged 12 or over. We consider that similar provision for consent should be made following the expiration of the initial 28 day TCA and recommend that Clause 22 is amended accordingly.

Transition from care to independence

36. We support the transition from care to independence provisions set out in Clause 49 of the Bill. This clause inserts new sections 386A-C of the Act, which provide young people in the care or custody of CYF, an iwi or cultural support service or other family support service, with support from the age of 15 through to 24.

37. This Clause is a welcome addition to the current legislation, which lacks a framework to support young people making the transition from foster care through to independence. The Clause provides a duty upon the custodial agencies to provide advice and assistance to the young people in their care necessary to promote their welfare and independence in the period before the young person leaves care and, if requested by the young person, after they leave care. 

38. The advice and assistance an agency is obligated to provide includes non-financial support such as counseling, assistance with obtaining accommodation or employment and financial and financial and legal advice. In exceptional circumstances, the agency can provide financial support for accommodation ancillary to educational or vocational training or and educational or vocational grant.

39. We consider that it would be preferable to remove the criterion of “exceptional circumstances” from s386B(3)(e), as most young people in that situation, for the most part, have experienced or are experiencing exceptional circumstances when measured alongside the experiences of most other young people.

40. We would also be concerned if, in practice, the provision of information only became the default response of custodial agencies, as this could entail just handing out a pamphlet. We consider that the clause should be amended to make it clear, that unless agreed to by the young person, an agency must not limit its obligation to provide advice and assistance to the provision of information only.

Child Offending and Youth Justice

Child Offending

41. We consider that the framing of the child offender provisions within a defined sector of the Act, as set out in Clause 18 (proposed sections 73A-O) of the Bill, is a positive development in the structure of the legislation. 

42. Whilst there may be some argument to group child offending provisions with youth justice (Part 4), we consider that it is appropriate to keep the child offending section of the Act within the care and protection ambit of the Family Court and therefore we support its retention in Part 2 of the Act.

43. However, we note that despite child offending remaining ostensibly a care and protection concern under the Bill, there is a significant shift in the procedural approach. This shift is from a s67 application for a declaration for care and protection to an application for determination and orders under proposed section 73F, which imports the forms and procedures of the Summary Proceedings Act as a means of progressing a child offending matter in the Family Court. 

44. This is interesting in that it clearly differentiates child offending matters from other care and protection matters under the Act. The importation of the Summary Proceedings Act as the procedural vehicle for the Family Court process (following an FGC) should speed up proceedings and, more significantly, frames the process much more closely in line with police procedures than those of CYF social workers.

45. The framing of child offending matters away from a pure care and protection approach is also further underlined by section 73E(2) which provides that, where possible, a child offending matter must be heard by a Family Court judge who is also designated as a Youth Court judge. 

46. It is questionable whether this shift in emphasis is the right approach. Child offending matters remain inherently a question of the welfare of the child concerned rather than their capacity, particularly given the application of the doli incapax principle of section 22 of the Crimes Act to all alleged offenders aged under 14
. Isolating the procedural framework for a s14(1)(e) issue from other care and protection issues will detract from any attempt to analyse the child’s overall circumstances, which, in all likelihood, will involve other protection care and protection concerns under s14. 

47. We note that section 73D(4) would allow a police officer to circumvent the usual referral to a youth justice co-ordinator if the officer felt the referral was not practicable. This may well have the effect of undercutting the front-end FGC approach that has been the norm in the sector to date and result in far more Family Court applications being made for the sake of expediency. We therefore recommend that the section is amended, so as to require that an FGC referral under s73C can only be bypassed in circumstances where there is a likelihood of re-offending, abscondment or the child is at risk of harm. 

48. We further note that, under section 73M(6), reparation orders can be enforced by the Family Court under section 88 of the Summary Proceedings Act. Section 88(5) of the Summary Proceedings Act provides that a warrant of commitment can be imposed for this purpose and whilst section 73M(6)(e) prevents the child from imprisonment it does not prevent their parent being imprisoned. The imprisonment of a parent under this ground would be obviously detrimental to the child’s welfare and best interests. We consider that s73M(6)(e) should be amended in order to limit the likelihood of this happening. We note the recent decision of the Court of Appeal in Police v Z [2007] NZCA 27, which found that whilst parental fault or causation are relevant factors when enforcing reparation against a young person, they are not preconditions.

Youth Justice

49. Whilst we support the extension under the Bill of the youth justice jurisdiction to include 17 year olds, we are concerned that the Bill also adds more punitive sanctions to the youth justice system.
50. We oppose s283(o) being amended to allow for the transfer of 14 year olds to the District Court for sentence if found guilty of a purely indictable offence (Clause 35). There is some irony in this proposed provision in that it broadens the gateway from the youth justice to the adult criminal justice system to incorporate an even younger set of youth
.
51. Section 283(o) still holds the most potentially punitive custodial outcome for a young person under the youth justice system. It is a statutory portal to the adult criminal justice system which leads to young people being imprisoned in the youth offenders units of adult prisons with young adult criminal offenders, an outcome which is in breach of international youth justice obligations, specifically Article 37(c) of the United Nations Convention on the Rights of the Child and Rules 13.4 and 26.3 of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (‘the Beijing Rules’).
52. Following on from this point, it is our view that the youth justice system should be consistent in adhering to its foundation principles, including international minimum standards, and be clearly differentiated from the adult criminal justice system. We note the recommendation of the UN Committee on the Rights of the Child that New Zealand raise its age of criminal responsibility to “an internationally acceptable age” and apply this “to all criminal offences”.
 Despite the Bill’s laudable inclusion of 17 year olds within the youth justice system, Clause 35 clearly runs contrary to the UN Committee’s recommendation. We accordingly recommend that Clause 35 is deleted from the Bill.
53. In addition, we have strong reservations about the extended supervision with residence order proposed by Clause 44 of the Bill (s311A).
54. The proposed s311A extends the period of residential custody that a Youth Court can sentence a young person from three months to six months. The timeframe for early release under an extended residential order is also increased from two months to four months (Clause 46 – s314A(2)(c)).
55. Extending the periods that young people can be subject to residential custody will inevitably require more beds in youth justice residences, which in turn would necessitate significant costs to the sector, which would in our view be better invested in developing support services and programmes for activity orders. There is no evidence to suggest that this proposal will enhance a young person’s rehabilitative prospects. 
56. As an alternative, electronic monitoring could be effective in ensuring that a young person adheres to the terms of a supervision order and would certainly be preferable than custody. However, we consider that electronic monitoring should be approached with caution and should be only applicable to those young offenders subject to supervision orders where there is a clear and identifiable likelihood of abscondment or recidivism whilst under supervision. We would be concerned by any move towards widespread implementation of electronic monitoring of young people in the youth justice system.
Role of Victims
57. The Bill is also notable for enhancing the role and rights of victims of child or youth offending. 
58. The Act currently provides victims with more capacity for participation and recognition than they are accorded in the adult criminal justice system. This, in our view, is one of the strengths of the restorative justice process administered by FGC’s. Section 208(g) provides that the youth justice process shall have due regard for any victims of child and youth offending and a victim, or a victim’s representative, is entitled to attend a youth justice FGC per section 251(f). Victims therefore can have a reasonably central role in determining the outcome of a youth justice matter, should they choose to participate in the FGC process. 
59. However, the Bill proposes to expand s208(g) to explicitly provide that consideration should be given to the interests and views of victims and any measures taken should have proper regard for these factors and the impact of the offending on the victim.
60. Against this proposed principle, we note that clause 29 proposed to amend s251 to allow for victims of offending at FGCs to be accompanied by “any reasonable number” of persons for support. 
61. Whilst we do not object to victims of offending having support at FGCs and during other stages of the youth justice process, we have some concerns about how this may apply at pre-charge FGCs, where a young person is yet to indicate a plea and in most cases has not had the benefit of legal advice or representation. It is feasible that in many cases a young person (and family) will be well outnumbered by the victim and their representatives and the police at the FGC, which in turn could place undue pressure on the young person to make admissions or agree to an outcome without the benefit of having had legal advice.
62. Whilst the role of victims is integral to the restorative justice model upon which FGCs are based, we consider that it is important that their interests and views do not compromise the rights of the young person to a fair and unbiased process. We therefore consider that it would be preferable if s251(2) was amended so as to allow for the victim’s representatives to participate in support at FGCs at a time after it has been ascertained that the young person has admitted the offence.

Other issues – access to advice and advocacy

Role of Youth Advocates

63. Further to the point raised in paragraph 63 above, we support Youth Advocates being appointed prior to any pre-charge FGC in order to represent the young person at the conference and provide them with legal advice beforehand. Pre-charge FGCs invariably involve the young person admitting or denying an alleged offence and police summary of facts. The young person should be entitled to the benefit of legal advice prior to making a decision of this nature and gravity. We note that adult defendants can access free legal advice and representation with respect to their plea through the duty solicitor scheme at the District Court. 
64. We have represented many young people at pre-charge FGCs and our experience indicates that it is important for a young person to have an advocate present in order to protect the young person’s interests. Without representation, a young person is vulnerable to pressure to agree or admit to allegations or measures that they may dispute or be unsure about. 
65. We do not agree with the view that attendance of a Youth Advocate somehow derogates the “family focus” and victim’s participation at a pre-charge FGC. It should be remembered that a pre-charge FGC is still a formal part of the criminal process for young people. As the accused, a young person is in the most vulnerable position at a pre-charge FGC and in that respect should be able to access legal advice and advocacy. We would therefore support s323 of the Act to be amended to allow a Youth Advocate to be appointed once the police have consulted with an FGC co-ordinator under s245(1)(b)(ii).
Access to legal advice during police questioning
66. Another issue of note is the ability of young people to access a Youth Advocate whilst being questioned by police. We understand that there is currently a lack of Youth Advocates on the Police Detention Legal Assistance scheme (PDLA). 
67. Under the current system, the police must advise a young person of their right to consult with a lawyer or independent nominated person (INP) prior to questioning and to have a lawyer or INP present during questioning under s215(1)(f). Our anecdotal experience suggests that in the large majority of cases, young people do not access legal advice or assistance prior to or during police questioning, instead preferring an INP known to them, usually a parent. This is perfectly understandable, as a parent or supportive adult known to the young person can provide the young person with greater emotional support, during such a stressful situation, than a lawyer can. 
68. However, we consider that it is important for the young person to have professional legal advice prior to making a decision about whether to agree to police questioning, particularly in circumstances where the allegations and potential consequences are very serious. We consider that in such circumstances every effort should be made by the police to ensure the young person and their INP can access legal advice, and are aware they can access legal advice. Accordingly we would support s222 being amended in order to place an obligation on the police to inform a young person’s INP of the right of the young person to consult a lawyer prior to and during police questioning.
Thank for your consideration of these submissions

Yours faithfully

John Hancock

YouthLaw

ACYA Committee
� Court in the Act (2007), Issue 32, page 8. This article also notes that most other Western countries include 17 year olds within their youth justice jurisdictions (most Australian states, Canada, the UK and 38 US States).


� Information Privacy Principles 10 and 11


� Rules 10 and 11


� Clause 6.2


� Means “incapable of crime”


�We further note that this proposed amendment does not appear to be consistent with some of the age thresholds under the Sentencing Act 2002 as it applies to young people. Section 142 of the Sentencing Act is consistent with the CYPF Act as it currently stands, insofar that it provides that no persons aged under 15 may be remanded in custody pending sentence or trial. 





� CRC/C/15/Add.16, paragraph 20
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