Submission to Law and Order Parliamentary Committee

In respect of

Review of Department of Corrections

1. OVERVIEW
ACYA welcomes this opportunity to consider aspects of the operations of the department as concerns children, those under the age of 18 years.

Our Recommendations are:

· Compliance with Convention on the Rights of the Child (CRC), Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and International Covenant on Civil and Political Rights (ICCPR), (1)

· All under 18year olds, both male and female, should be separated (2-3) and steps taken to enforce safety of children when in transit or off site as set out in Recommendations (4) to (6) below

· The need for a senior management position to be created to oversee the welfare and protection of children in the Department’s control and to ensure compliance with the Act Regulations and international human rights conventions to which New Zealand is a party (7)

· The need for specific training at all levels of the Department on the requirements of CRC, CAT and ICCPR in view of the vulnerable position of children and the need for effective rehabilitation and reintegration. Ensuring that all Agencies and Contractors are aware of the Departments obligations to children (8)

· Better treatment for mothers with babies in prison. (9).

2. BACKGROUND: ACYA

Action for Children and Youth Aotearoa (Incorporated) ACYA is a coalition of non-governmental organisations and individuals interested in children’s rights. ACYA’s purpose is to promote the well-being of children and young people in Aotearoa New Zealand through: education and advocacy on the rights of children and young people; encouraging the Government to act on the recommendations of the United Nations Committee on the Rights of the Child; and promoting opportunities for the voice and participation of children and young people. 

ACYA is preparing the next  non-governmental organisation report to the Committee on the Rights of the Child, is advocating that the Government act on the recommendations made previously by the Committee on the Rights of the Child, and networks information about children and youth. ACYA is a member of the international coalition the NGO Group for the Convention on the Rights of the Child.

This submission was substantially prepared by Robert Ludbrook an independent consultant with an extensive knowledge of legal and practical issues concerning the rights and welfare of children. 

As with all the submissions ACYA makes, we note that the views expressed in this submission may not reflect the views of all members of ACYA.

3. HUMAN RIGHTS INTERNATIONAL INSTRUMENTS

Treatment of under-18s in prisons

International obligations
1. New Zealand has ratified a number of international human rights instruments which set minimum standards for the conditions and treatment of children (ie persons under 18 years) in prisons and other places of detention.

The most important of these is the Convention on the Rights of the Child which requires governments to ensure that:

No child shall be subject to torture or other cruel, inhuman or degrading treatment or punishment: Art 37(a);

Children deprived of their liberty shall be treated with humanity and respect for their inherent dignity and in a manner which takes into account the needs of persons of their age: Art 37(b);

Children deprived of their liberty shall be separated from adults unless it is considered in the child’s best interests not to do so: Art 37(c);

Children deprived of their liberty shall have the right to maintain contact with his or her family through correspondence and visits save in exceptional circumstances Art 37(c);

Government shall recognise the right of every child who is alleged to or has infringed the criminal law to be treated in a manner consistent with the child’s sense of dignity and worth and which reinforces the child’s respect for human rights and the freedoms of others and which takes into account the child’s age and the desirability of promoting the child’s reintegration  and assuming a constructive role in society;

Government shall promote the establishment of laws, policies, procedures and institutions specifically applicable to children who have or are alleged to have infringed the penal law: Art 40(3);

Children have the right to express their views freely in all matters that affect them and to have their views given due weight: Art 12.1.

CHILDREN IN PRISONS

At 2 April 2007 there were 116 prisoners accommodated in four Youth Units attached to adult prisons. Of these 86 were young people under the age of 18 years and the remaining 20 were young adults aged 18 and 19 years.  In the younger age group there were two 15 year olds and thirteen 16 year olds: information supplied by Department of Corrections 3 May 2007.

ISSUES OF CONCERN

1. Family visits

Adult prisoners are entitled to one private visit a week for a minimum duration of 30 minutes: s73(1) Corrections Act 2004. In respect of prisoners under 18 years, r182 Correction Regulations 2005 modifies the adult entitlement by stating that the manager of the prison must ensure that “visiting times for young prisoners are as flexible as possible”.

It is unclear whether this provision means that under-18s shall be entitled to more than one visit of 30 minutes duration per week or whether flexibility must be allowed in respect of the timing of the statutory half-hour visit. Visiting is typically permitted on Saturdays but family visitors may have to travel a great distance to visit a Youth Unit. The only Unit in the South Island is at Christchurch and parents and family members may have to travel from Invercargill or Nelson.

There appears to be no fund from which the cost of travel and accommodation for parents and close family members can be met or subsidised nor does the Department of Corrections have accommodation which can be accessed by visitors from a distance.

It is understood that the Department’s policy on Zero Tolerance of Drugs means that, where a prison inmate or visitor is found with drugs, all visits are denied for a period of one month. While it is reasonable to ban a visitor who is found with drugs from visits for a fixed period it is unreasonable that all visits are denied to a young detainee in such a situation. Family visits are an essential component in the welfare and rehabilitation of young offenders and should be treated as a right not a privilege.

Recommendations

(a) There is a need for clarification of the meaning of r189 so that it is made clear that family visits to under-18s are not to be restricted to one half-hour visit per week.  Preferably this would be by amendment of r189 but in the meantime it could be achieved by an internal instruction or guideline.

(b) There should be a fund from which assistance can be provided to parents and family members who live at a distance from a Youth Unit in respect of their travel and accommodation costs. 

(c) All visits should not be denied for a month where a prisoner under 18 years is found in possession of a drug or where a person visiting the young person is found with drugs in his or her possession.

(d) Youth Units should take a proactive role in encouraging family visits for under-18s in youth facilities. This should involve someone from the Unit contacting family and assisting and encouraging them to visit the young prisoner.

2. Phone calls
Regulation 181 states that prisoners under 18 years are entitled to make one outdoing phone call a week in addition to the adult entitlement to one phone call a week of not more than 5 minutes duration. Again the Regulations are ambiguous. Do they mean that the second phone call of a prisoner under 18 years will also be restricted to five minutes? Two five minute phone calls a week to family are not sufficient for young people to maintain contact with their families. It may be that the young prisoner’s mother or father may not be at home when the permitted phone call is made.

It is understood that young prisoners are expected to meet the cost of their phone calls to family and for them to make a phone call they must be in possession of a pre-paid phone card. This must either be supplied by the parents/whanau or purchased from the prison by work for which the rate of payment is 60 cents an hour. 

Recommendations

(e) It should be acknowledged that two five minute phone calls a week are not sufficient for a prisoner under 18 years to maintain family contact. Regulation 181 should be amended to ensure that prisoners under this age should have an entitlement to two phone calls a week each phone call being of not less than 20 minutes duration.

(f) the cost of phone calls should be met from public funds as they are in the case of children and young people in Child Youth and Family residences. At the very least at the time of first admission to a Youth Unit under 18s should be provided with a phone cart that will allow them to make their phone calls to their parents/whanau for the first week or two until family can provide a phone card.. 

3. Age mixing in prisons

The Department of Corrections has over the last five years built four Youth Units adjacent to adult prisons. These units accommodate both child prisoners (under 18 years) and young adult prisoners (18 and 19 year olds)

New Zealand’s obligations under ICCPR

The obligation to keep young offenders separate from adults was one of the obligations assumed by New Zealand when it ratified International Covenant on Civil and Political Rights in 1978:  see Art 10.2(b). New Zealand entered a reservation to that Convention the tenor of which is that the government reserves the right not to apply Art 10 where the lack of suitable facilities makes the mixing of juveniles and adults unavoidable or where the interests of other juveniles require the removal of a particular juvenile offender or . where mixing is considered to be for the benefit of the prisoners concerned. It is 30 years since this reservation was entered and it has not been withdrawn.

New Zealand’s obligations under UNCROC

Art 37(c) of UN Convention on the Rights of the Child (UNCROC) states that every person under 18 years deprived of liberty shall be separated from adults unless it is considered that it is in child ‘s best interests not to do so. New Zealand entered a reservation to UNCROC when it ratified the Convention in 1993 It reserved the right to mix under-18s with adults where the interests of other juveniles require removal of a particular offender or where mixing is considered to be of benefit to the persons concerned. 

Recommendation of UNCRC, January 1997 

The UN Committee on the Rights of the Child voiced concern at the broad nature of New Zealand’s reservations to UNCROC commenting that they raised questions as to their compatibility UNCROC. It encouraged New Zealand to withdraw its reservations

Reservations: CRC/C/15/ Add 71 24/1/97 paras 8, 21 

Recommendation of UNCRC, October 2003 

While noting that New Zealand is considering withdrawing its reservations the 

Committee expressed disappointment at the slow pace of progress and that none of NZ’s reservations had been withdrawn. 

Recommendation of UN Committee Against Torture May 2004
In its report on New Zealand the Committee expressed concern that in New Zealand juveniles are sometimes not separated from adult prisoners.

I
Human Rights Commission Action Plan for Human Rights 2005

The Human Rights Commission in its Action Plan for Human Rights dentified as a Priority for Action the need for government to ensure that all children and young people who are detained remain separate from adults unless the separation is not considered to be in the interests of the child or young person.

Corrections Regulations 2005
Regulation 179(1) requires that prisoners under 18 years be kept apart from adult prisoners but r180 authorises the chief executive to permit the mixing of under-18 prisoners with young adult prisoners aged 18 or 19 where it is seen to be in the best interests of both age groups: r180. Regulation 179(1)(b) refers to children under the control of the Department of Corrections who are outside a prison and the prohibition against age-mixing in that context is qualified by the words “where practicable”.

Ombudsmen Report 2007

In a recent report the Ombudsmen commented that children are particularly vulnerable to intimidation and assault if detained in the same facility as adult offenders: Investigation by Chief Ombudsman into Department of Corrections in Relation to Transport of Prisoners 2007 p71.
Comment

 It will be seen that the Corrections Regulations do not ban age-mixing of child and adult prisoners but they limit age-mixing so that under-18 prisoners can be mixed only with 19 and 20 year olds. Where under-18s under the control of the Department are outside the prison walls the ban on age mixing is further qualified by the words “wherever practicable”.
The reference in r180(1) to the “best interests of the prisoners” is misleading. Under-18s will always be placed in a Youth Unit but at present their numbers are not sufficient to fill the Units and 18 and 19 year olds are brought in to make up the numbers. It is acknowledged that the Department has developed a complex “test of best interests” to assess which 18 and 19 year olds should be drafted into the Youth Units (usually the most vulnerable young adults).

While the Department of Corrections asserts that the provisions of the Regulations bring prison legislation into compliance with Art 37(c) UNCROC and Art 10 ICCPR this is not correct. Both Conventions are concerned with protecting the safety and welfare of the younger age group. Mixing under-18s with 18 and 19 year olds involves mixing of child prisoners with adult prisoners. The test of best interests is a red herring in that it is a test designed to assess which 18 and 19 year olds should be mixed with under-18s. The most vulnerable young adult prisoners may not be those that pose the least risk to u der-18 prisoners. Despite the Regulations, New Zealand does not meet its international obligations because there are no separate youth units in women’s prisons and separation outside the prison must only be effected “where practicable”.

It is noteworthy that despite the Department’s assertion that it is now compliant with the two Conventions the New Zealand’s reservations remain in place 30 years after ratification of ICCPR and 15 years after ratification of UNCROC.

Recommendations

(1) Corrections should ensure compliance with Convention on the Rights of the Child (CRC), Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) and International Covenant on Civil and Political Rights (ICCPR)

(2) The Department should immediately alter its placement criteria and ensure that under-18s are not mixed with adult prisoners

(3) Separate Youth Units should be established for female prisoners under the age of 18 years.

4. Under 18s being transported by Department of Corrections 

Departmental Inquiry into death of Liam Ashley in Chubb Security Van 2006
The report of the Department of Corrections into the tragic death of Liam Ashley aged 17 years who was killed by a dangerous adult prisoner in a van transporting them from court to prison shows that: 

- Liam was placed in a compartment in the van with an adult prisoner who was known to have convictions for violent behaviour although the van contained as separate compartment in which Liam could have been placed; 

- the documentation provided to the security firm that made the decision to place Liam with an adult prisoner was inadequate; 

- Liam had been held in a court cell with adult prisoners for the whole of the day in which he received his fatal injuries. Responsibility for supervision of court cells lies with the police: Investigation of the Circumstances Surrounding the Death of Liam John Ashley, Department of Corrections 7 December 2006 

Ombudsmen inquiry into Transport of Prisoners 2007

A more extensive inquiry by the Ombudsmen looked at a range of issues surrounding the transporting of prisoners and identified a number of areas where the safety of prisoners was placed at risk under the present system. Most of the concerns expressed in the report apply a fortiori to child prisoners: The Ombudsmen refer to Art 37(c) UNCROC and Art 10(3) ICCPR. They note that the police regard young prisoners as those under 17 years while Department or Corrections protections apply to under-18s. They recommend that the two agencies consult with a view to fixing a consistent age at which young prisoners are treated as adults. The UN Committee on the Rights of the Child has in both its reports on NZ urged the government to rationalise age cut-offs in legislation and practice and to harmonise these with the definition of ‘child” in UNCROC: Investigation by Chief Ombudsman into Department of Corrections in Relation to Transport of Prisoners 2007 p73.

It is mentioned in the Ombudsmen Report that the qualification “where practicable” in s179(1)(b) has been read as meaning that keeping under-18s separate from adult prisoners outside the prison is at the discretion of Corrections staff. The report states that, after the death of Liam Ashley the Minister of Corrections directed that separation outside the prison be mandatory and that the words “where practicable” be disregarded: Investigation by Ombudsmen into Department of Corrections in Relation to Transport of Prisoners 2007 p71. A Ministerial direction cannot override a provision in Regulations. Regulation 179 is not amended by the Corrections Amendment Bill (No 2) 2007 by removing the qualifying words “where practicable”. Such an amendment should be made as a matter of urgency.
Comment

The sad story of Liam Ashley is a warning that under-18s outside prison walls but under detention by Department of Corrections are no less at risk as those inside the prison. The contracting out of prisoner transport to private contractors carries considerable risks particularly in relation to younger prisoners.

Recommendation

(4) Regulations 179(1)(b) should be repealed to remove the qualification “where practicable” in relation to under-18s under the Department’s control who are outside a prison

(5) Under 18s should be under the supervision and control of Departmental officers at all times that they are outside the prison and services for their transport should not be contracted out to private contractors

(6) The Department should ensure that when under-18 prisoners are moved to Court cells that either the Department or the Police ensure that they are kept separate from adult prisoners.

5. Dedicated senior staff position for children
A review of the Human Rights International Instruments, Annual Report and Statement of Intent indicate that while children are a relative small number of the prison population, they pose a significant part of the Departments work. The establishment of four Youth Centres (but only for males), the need for effective rehabilitation and reintegration programmes and the need to address how young females are to be protected calls for a specific management staff position. 

Recommendation 

(7)There is a need for a dedicated senior staff position:

· To coordinate all relationships with young people and all government agencies i.e. Police, CYF, Ombudsman

· To report regularly to the Chief Executive on all matters pertaining to children

· To ensure compliance with all Human Rights International Instruments, legislation and internal directives.

6. Training and education

In researching for this submission a Christchurch group working with young female offenders stated:  

“Young Women we work with that are imprisoned at 17 years find it very difficult coming to terms with being in an adult system and see the treatment being punitive. Treated like the underclass. Some comments from Young Women are:

 “ I got treated like (expletive)

   They (expletive) over me when I am trying to talk to my Social Worker about private stuff

   I got hit on by one of the lifers

  I was so scared and lonely” and the list goes on.

 We are concerned at the lack of importance placed on Young Women and need to separate adult from Young person.””

Recommendation

(8) There is a need to look closely at the training given to new and existing staff to ensure they understand at a practical level the obligations undertaken by the Government to protect, and in these circumstances, rehabilitate and reintegrate young offenders.
7. Mothers with babies 

The Corrections (Mothers and Babies ) Bill is before parliament and this addresses an issue that also needs attention. Nandor Tanczos made the following statement in Parliament on 21 May 2008:

It seems there is a general abhorrence across the House for the practice reported by some inmates that access to their babies and breastfeeding rights are being used as a disciplinary and control measure by some Department of Corrections staff.
Recommendation 

(9) There should be a regulatory requirement or Departmental direction that access by mothers to their babies should not be treated as a privilege and used as a means of discipline and control of such mothers but a right of the child. 
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