17 December 2009 

Hilary Souter

Executive Director

Advertising Standards Authority

PO Box 10675

WELLINGTON

By email: hilary@asa.co.nz
Dear Ms Souter

Final Comments on Draft ASA Codes: Children’s Code for Advertising Food, Food Advertising Code and the Childrens’ Advertising Code

Thank you for the opportunity to provide you with our final comments on the above draft Advertising Standard’s Authority Codes.

We consider that these Codes will be invaluable in providing baseline standards in respect of advertising to children. By virtue of their age and evolving capacities, children and young people are particularly vulnerable to potential exploitative effects of advertising. We consider that these Draft Codes go some way in prescribing a set of criteria and parameters that, if implemented and enforced effectively, should mitigate some of the detrimental effects of advertising on children.
Age definitions - UNCRC
However, in our view, the age definition of ‘children’ (0-13 years) in the Draft Codes are flawed and does not comply with either the standard prescribed under Article 1 and 17 of the UN Convention on the Rights of the Child (UNCRC), or relevant legal age thresholds under our domestic laws.
We note that we raised this issue in our earlier submission on the Draft Codes and we are encouraged by the reference to Articles 3 and 17 of the UNCRC in the Draft Children’s Codes. However, we are concerned at the Codes omission of 14-17 year olds from any differential standards of protection.

As we raised in our earlier submissions, we consider that there is no evidence that we are aware of to suggest that the age of 14 has any bearing in relation to a person’s capacity to discern advertising content. If anything, young persons aged between 14 and 17 are particularly susceptible to peer and social pressures. As previously suggested, such pressures are often reinforced by advertising which touts social status or image as a desirable aspect of a brand, label and consumer product. In addition, while we note the reference to the Broadcasting Standards Authority’s definition of “children” as persons aged 0-13 years, the Broadcasting Standards Act itself does not prescribe any such parameters and in fact does not define “children” at all. 
We note the reference in the Draft Codes to the Children, Young Persons and their Families Act 1989 as providing a basis for the age thresholds by way of its legal definitions of “children” and “young people”. However, these definition are for the purposes of our care and protection and youth justice systems, both of which provide special protections for children and young people aged under 17. 
Care of Children Act 2004

We consider that the age thresholds of the Care of Children Act 2004, which provides for the legal basis for care and guardianship of children,  to be more relevant in ascertaining an age where a young person gains a degree of legal autonomy and ability to provide informed consent. The Act defines a ‘child’ as any person aged below 18 years
.
Under the Act, legal guardianship of a child terminates at the age of 18
. This age threshold coincides with the age a person can enter into and be held to a contract, vote or purchase age-restricted products, such as alcohol and tobacco. As we previously submitted, it follows that once a person reaches 18 they reach legal adulthood in the sense that they are legally autonomous from their parents or guardians, and generally have no legal restrictions on their ability to enter commercial transactions or purchase products

The age of 16 is also a significant age threshold under the Care of Children Act. It is the age at which a young person can make informed decisions about medical procedures and the age at which a young person can no longer be bound by a Family Court parenting order, unless special circumstances exist
. In addition, under the Education Act 1989, a young people can leave school and work full-time at the age of 16, therefore providing the basis for a high degree of economic and social autonomy
.
When comparing these legal age thresholds to the Draft Codes, we consider that it is obvious that 16 or 18 would be much more appropriate age thresholds. For example, Guidelines 1(d)-1(h) all prescribe standards around messages relating to personal safety and sexual imagery. New Zealand law prescribes the age a person can consent to sex at 16. It would therefore make much more sense to provide differential regulation of sexual imagery for audiences aged below 16. Likewise, as noted above, the special protection measures of the child protection system prescribed under CYPF Act apply for all young people aged under 17.
Duty of care for 14-18 year olds

In addition, we note that whilst the Draft Code for Advertising Food provides that “advertisers are required to exercise a particular duty of care for food advertisements directed at young people aged 14-18”, the Draft Code does not define what this duty of care is, nor is there any further reference to this duty of care in the guidelines. Furthermore, it is notable that the Draft Code for Advertising to Children contains no such reference to any such duty of care in respect of 14-18 year olds and does not mention “young people”, as a specific group, at all. It is therefore inconsistent with the Children’s Code for Advertising Food in this respect.  
Recommendations

We accordingly recommend that the Draft Codes definition of “children” is amended to include all people aged under 18, in line with UNCRC and domestic legislation, with some differentiation for children aged 16 and 17 in recognition of their particular legal capacity.
We also recommend the following further amendments to the Guidelines:

· Principle 2 of the Draft Code of Advertising to Children – replace “should” with “must”. This Principle seeks to prevent advertising that may mislead, deceive, exploit or abuse the trust of children. It should therefore be framed in mandatory terms. 

· That Principle 2 is amended to provide that advertising directed at children which plays on fear in order to promote a commercial product is prohibited. 

Thank you for your consideration of our submissions.
Action for Children and Youth Aotearoa Inc

John Hancock

ACYA Committee Member

Senior Solicitor, YouthLaw Inc. (ACYA Member Organisation)
� Section 8, Care of Children Act 2004


� Sections 15, 16, Care of Children Act 2004


� Section 50, Care of Children Act 2004


� Sections 20 and 30, Education Act 1989
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